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VwTI RICHM(S, JANUARY, 1856. N(K 1. 

INTRODUCTORY, 

In the commencement of our first number, we deem it right 
to Bet forth why we have undertaken the publication of the Law 
Journal, and the manner in which we }H:opose to conduct it* 
The main inducement to the undertaking was the fact that in 
the whole of the southern states there was no periodical publi- 
cation of the kind, and while northern legal periodicals were in 
some cases, well sustained in point of talent and interest, the 
law contained in them principally applied to that section of 
country where they are published. 

It is our intention therefore to supply the profession with de* 
cisions of important cases in the southern and south-western 
states — ^in Virginia more particularly — and with essays on $ub- 
jects affecting their actual daily practice. 

Another feature of the Journal, rendering it especially useful 
to Virginia practitioners, is this : We propose that each number 
shall contain a chapter or more of such of the Reports of the 
Revisors, as may be of general interest and use, with their 
notes, such important alterations as the Code has made, and 
such alterations and amendments of the Oode as have been made 
by statutory enactment since the year 1849. This companion 
to the Code will be so paged and printed that it may be taken 
from the Journal and bound up in a separate volume. The im- 
portance of these Reports is well known to the members of the 
profession who have had occasion to consult them, as shedding 
light upon the provisions of the Code and demonstrating the 
intention of the Legislature in the various general acts passed. 
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Without sucli assistance many of these statutes are utterly inex- 
plicable. 

In the earlier numbers, it is designed to publish a complete 
digested index of all the Grattans, from the 1st to the 11th in- 
clusive. Tate's Analytical Index of the« cases decided in the 
Court of Appeals of Virginia, extends to 2nd Grattan inclusive, 
and since the time of its publication, nine volumes have been 
published, which the lawyer must burrow through, in his search 
for any of the decisions contained in them. 

The plan prop(Jfeed to be -pursued in the preparation of the 
index, is to arrange the points decided in alphabetical order 'as 
in Tate's Index. The heads of the decisions, however, will be 
more numerous than in that work, in order to afford greater 
facility of reference ; and to the cases decided will be appended 
notes of such Legislative enactments, as have either confirmed 
or altered the principles decided. The Index will be placed in 
t^ie last part of each number, and so paged as to be separated 
from the J>ody of the book, so that it also may be bound sepa- 
rately. The columns of the Journal will always be open to fair 
criticisms of judicial decisions and conduct, and to such propo<* 
sitions for modifications of the laws and the- present judicial 
system as they seem to require. In our criticism of legal 
works — one of the most important duties attending the conduct 
of a periodical like this — ^we mean, so far as we are able, to ex- 
press their value to the profession^ commending what is good 
and condemning what is worthless, without restraint or partiali- 
ty. In other words, we do not intend to compliment any book, 
because it is sent to us, with 'Uhe compliments of the Pub- 
lisher," but to give it, whether good or bad, its due. 

The commencement of every new enterprise is unavoidably 
attended with difficulties and delays, and it is not, perhaps, im- 
proper for the Editor in excuse for the delay of the first num- 
ber, to state that an accident to himself compelled him to sus- 
pend his labors, for nearly a month, at a time when they were 
most required— the cordial and profuse offers of assistance with 
which he was cheered at the commencement of the work, hav- 
ing in the main proved, as usual, delusive. \ 

In conclusion, we beg leave to say, that we make no appeal 
to patriotic feeling for the support of this as a Southern Jour- 
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naL In the first place, because we know it would be in rain, 
and in the second, because, if the work have any merit, it will 
surely succeed ; if it hare none, it ought to and will as surely 
fail. 



THE USURY LAWa* 

We are gratified to see that an effort is to be made to abolish 
in Virginia, the Usury Laws, those remnants of old time barba- 
rism and superstition, which have so long disgraced our statute 
books. We laugh at the absurdity of the notched sticks, of 
which the English Exchequer has been recently rid, while we 
retain as a solemn law, an absurdity quite as gross and far more 
pernicious in its consequences. A law which holds to the grind- 
stone the noses of the poor and embarrassed and enables the 
greedy and avaricious lender, by its very strictness, to increase his 
profit otit of the unfortunate borrower. It is easily understood 
how, in the early ages when political economy was an unknown 
science and the laws bf commerce, ezrapt the rudest and sim- 
plest, were not comprehended, such a system might arise. When 
the church, which was the power of the world, sent forwh its fiat 
against usury, of course it was denounced, because it was pro- 
hibited. 

Down to the time when the philosophy of commerce began to 
be studied and its operations to be understood and explained, 
usury was classed among the mala in $e. It was only when the 
subject was investigated by original thinkers and men who dis. 
regarded the prestige of antiquity, that it was discovered to be 
malum prohibitum and nothing more; — that its impiety was only 
imaginary, and that the abolition of laws for its prevention was 
not in contravention of any divine precept or moral necessity. 
Then, for the first time, it began to be understood that the 
old law, ecclesiastical, civil and common, on the subject, was 

* The legal rate of interest ia 8 per cent in Georgia, Alabama, Misaiaaippi, Louiaiana 
and Florida. 7 per cent in New York, South Carolina, Michigan, Wisconsin and Iowa, 
6 per cent in Virginia and the other Statea except California. In California, there ar« 
no ttsur^ laws. The rate of interest there is settled iiy the parties in their contracts. 
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founded in error, and that the prejudices whifeh had existed 
against usury, were the prejudices of education rather than rea- 
son. It was no longer thought necessary to prohibit the usurer 
from making a will or receiving property under the will of an- 
other, to deny him Christian burial or to denounce him as one 
of the legion of Anti-Christ. The best thing to be done was to 
make a compromise with antiquated superstition, to set an arbi- 
trary value upon money and mulct the violator of the law with 
damages, the great panacea fcnr aU the ills of this practical 
time. 

The sin of usury is exploded and the law against it is violated, 
as a great many other nonsensical laws are, every day, with the 
most perfect impunity, without even any effect upon the social 
relations or position of the law breaker and to a great extent 
by the executors of the law themselves. It is an axiom, that 
trade cannot be diverted from its accustomed channel by legis- 
lative enactment or in any other way, until a better, more con- 
venient or more lucrative channel be found for it to run in. It 
is equally true and undeniable that the value of money is chan- 
ging and fluctuating, dependent entirely upon the requirements 
of commerce and altogether independent of any legislative val- 
uation. Yet the Legislature sets an arbitrary price upon it and 
declares that no man shall lend his money, no matter what may 
be its value, at a greater rate than 6 per cent. 

If the market price of nloney is 7 per cent, it will bring that 
interest, men will pay it and receive it, even if, instead of a for- 
feiture of the amount, hanging were the penalty of the offenxje. 

No honest man will avail himself of the provisions of the law, 
because it is considered discreditable to do so ; and very few men 
who are dishonest will, because such a course would cut them off 
from all hope of prospective loans. The law is necessarily a 
dead letter. The legislators who make the law know it, the 
judges upon the bench know it, the jurors who decide upon the 
caso know it and go home and sell their money for its value, 
with clear consciences and without the fear of the law before 
their eyes. It is an evil to have laWs, which are violated with 
impunity — and at which the common sense of the community 
they are made for revolts. Such laws should be erased from 
the Statute book. They tend to make men disregard and vio- 
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late other laws which are wholesome and just. But this is not 
the only evil to which the usury laws give rise. If they were 
merely negative in their effect, they might be permitted to pass 
unnoticed with other old time absurdities which cumbre the vol- 
umes of black letter. They are a positive evil in per se. They 
inflict wrong and hardship upon that very class, they are intend- 
ed to benefit. It is upon the borrower the penalty of the usury 
law falls* He has to bear the burthen. When he borrows, he has 
to pay not only the market value of money be obtains, but a 
sort of insurance upon his own honesty and the honesty of other 
borrowers. The lender exacts this of him, upon the ground 
that he may lose all, and as he runs the risk,he must have the 
premium. Again, that part of the community which respects 
the law and will not be guilty of its violation, however prepos- 
terous it may be, is driven out of the money market when ihe 
value of the article is greater than the law allows to be paid for 
it. They can not afford to take less than its wbrth and its 
worth they will not take from the borrower because ofi their res« 
pect for the law. The consequence inevitably is, that when any 
stringency occurs, the law-abiding part of the community is 
driven from the market, to dispose of its capital in some lawful 
way — so much is taken from trade and the field is surrendered 
to those, who repudiate the law. Who then derives advantage 
from the statute prohibiting usury ? certainly not those who are 
intended to be protected and advantaged. Not the needy and 
embarrassed, who are compelled to have money and who are ne- 
cessarily obliged to seek the assistance of such as for a consid- 
eration ignore the existence of an absurd law, and for self-de- 
fence, are equally compelled to exaggerate their charges, in 
order to make a fair average between their losses by the law 
and their profits in spite of it. 

It is certainly not advantageous to the bona fide lender, who 
if he were permitted lawfully to make a fair profit out of his 
money, in the way of loaning it to those who require it, would 
be able to assist them and benefit himself; but who is prevented 
by the law from taking a greater than 6 per cent and who is 
prevented by his interest from lending his money at that rate, 
and is of course compelled to divert it into some other and more 
lucrative channel? It is not the mercantile community which 
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derives assistance from the law. Their operations are ham- 
pered by it and whenever the rate of money is above the legal 
rate and bona fide lenders are driven out of the market, they 
are forced, in order to preserve their mercantile credit and to 
meet their temporary liabilities, to pay exorbitant and ruinous 
premiums. The farmer is in the like category. The mechanic 
and daily laborer is shaved out of half his stipend in order that 
he may obtain the ready money for his family's support. These 
are the known every day results of the law. It operates with 
harshness and severity in proportion as those who violate it are 
hard and unconscionable. They have a mighty power in their 
. hands at the time of any commercial crisis and they exercise it 
generally without mercy. Many exceptions there are of course — 
men of right feeling and good judgment, — ^who regarding the 
law as sendeless, enter the market to get a fair value for their 
money and no more. Who are content to receive reasonable 
profit and who are unwilling to proceed to acts of extortion or 
injustice. 

Both classes are a necessity created by the law. The com- 
munity as the law now stands could not do without them and we 
venture the assertion that if in any sudden tightness of the 
money market, the usury laws were not violated directly or in- 
directly, there would not,, in the whole State, be more than a 
dozen mercantile firms capable of sustaining the shock. 

It is furthermore the known and expressed wish of almost the 
whole community that this restriction upon trade and credit 
should be abolished, that the men of means and capital m the 
community may be permitted to come into the market and sell 
their money, as they sell their other property, for its value. 
Leaving it to the parties as in other contracts to settle the price 
between them, and making the present rate of interest or some 
other the settled rate in cases where the contract does not spe- 
cify such rate. We have offered no authority in vindication of 
the views we have briefly presented, though there is plenty at 
hand, because being the same urged every day by those who ex- 
perience practically the evils of the law, they appeal to the 
common sense of every man who will reflect a moment upon the 
question. ,.,We hope that the Legislature will at the present ses- 
sion relieve the community of the burden of this senseless and 
injurious law. 
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LEGISLATIVE TINKERINQ. 

It has been more than a quarter of a century since Mr. Henry 
Brougham deliyered in the English House of Commons his cele- 
brated speech on the state of the Law. The revelations made 
in that speech, of the absurdity, the incongruity, the gross in- 
justice of many parts of the common law, demonstrated the ne- 
cessity for many of the changes which haye recently taken place 
in the law of England. Since that period, the {>rogress of En- 
- glish jurisprudence towards a state better adapted to the wants 
of a civilized and commercial community, is well known. Many 
of the old and barbarous features which so long encumbered the 
law have been lopped off without scruple, and the English stat- 
utes may now challenge to a successful comparison those of any 
other nation. These alterations and amendments of the law, 
were not however incorporated with carelessness and haste. 
Each amendment as it was proposed, had to undergo the severe 
and critical examination of inen familiar with the law as it 
stood, its principles, its theory and practi^, and was accord- 
ingly framed so as to prevent those incongrmties and absurdi- 
ties which necessarily result from hasty legislation. The law was 
multiplied generally so as to meet the multiplied wants and re- 
quirements of a state of society entirely distinct from that which 
existed, when the common law was supposed to be the perfection 
of reason. Uniformity was aimed at as far as possible, and in 
the modifications which were adopted, the effort was made in 
eyery instance to n^ake them follow the general tenor of the 
common law as it stood or had been amended. The result of 
these careful and scrutinizing efforts has been a code of law, 
which as nearly as human foresight can make it, is a unit; each 
part incorporating with and explaining the others. 

At the time of Mr. Brougham's speech the States of the 
Union had generally adopted the common law, though with such 
restrictions, as that many of the objections urged by him as ap- 
plicable to the Law of England were not applicable to Ameri- 
can Jaw; and in fact he was indebted to our jurisprudence for many 
of the opinions he advanced and the measures of legal reform he 
proposed. Li Virginia, we have endeavored after a fashion, to 
follow in the wake of this English reform, so that many of the 
best and wisest statutes found on our statute books are in effect, 
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if not literally, copies of the English statntes. In glancing oyer 
the Code, prepared under the supervision of Messrs. Robinson 
and Fatten and adopted in 1849, we find many sections and 
sometimes entire chapters introduced, which owe their paternity 
to the profound wisdom and practical experience of the English 
bar. As for example the 117th chapter,"*" and all will admit, we 
are sure, that even the production of the provisions of this chap- 
ter place us under no slight obligations to him who first devised 
it. To specify particularly the several examples of a like in- 
debtedness on our part to the later statutes of England, would 
require more space than we can at present afford. Suffice it to 
say that our present act of limitations, much of our law concern- 
ing evidence, the competency of witnesses, bills of exchange, 
promissory notes, &c., are derived in the main from the same 
source. 

This partial adoption of the practical efiect of the English 
legal reform was well, so far as it went. We have the benefit 
in our statutes of all the legal experience and ability afibrded by 
the English bar. Another advantage to the profession is, that 
the decisions of the English courts will be of infinite assistance 
in the construction of laws, whose operation is untried and whose, 
effects are so important. 

It was upon the principle of assimilating our law as far as 
possible to the English law and making it a unit, instead of a 
collection of dujeeta membra that the late Revisers proceeded ; 
and that their labor was well and diligently performed, those 
who have examined their reports as a whole, must admit. In 
the committee however and afterwards in the Legislature, nume- 
rous amendments were offered and adopted, some of which 
were highly proper, but many are incompatible with the gen- 
eral tenor and ptirpose of the law as revised. This gave us 
the Code, a system of law which, notwithstanding the ridicule 
and vituperation with which it has been assailed, is far prefera- 
ble in almost every particular to the law as it stood prior to 
1860. 

It contains, it is true, many incongruities and absurdities, but 
they are the necessary result of the manner in which and the 

* The chapter referred to, is the chapter on deeds and coyenants, and is probably the 
result of a suggestion made by Mr. Brougham in his speech. 
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oircmnstances under which it was adopted. The Legifllatare, 
conyened for the pnrpoBe of modifying and adopting the new 
Code of lawy contained many men of intelligence and ability 
and a very few with a correct and extended knowledge of our 
own and the juriBprudence of other countries. They were 
mostly politicians, men who combined the profession of the law 
with an attachment to political life and an ambition of political 
distinction. They were consequently unfitted to be the judges 
and arbiters in the promulgation of a new system of jurisprudence, 
which required not only an intimate acquaintance with the law 
as it stood, but untiring industry in making the modifications of 
the law dove-tail with that which was permitted to remain upon 
the statute books. There was no board of examiners, as in the 
English Parliament, consisting of the ablest practitioners in the 
profession, to scrutinize with the utmost care, every amendment, 
in order to prevent conflicts with prior laws, obscurity and in- 
congruity. Each member of the Legislature acted for himself, 
and whenever, from ignorance of the law or the practice, he 
thought an amendment proper or an interpolation necessary, he 
proposed the alteration, generally without regard to the rest of 
the statutes, and frequently without any examination of them at 
all. Of course in such a state of things, where concert of action 
was next to impossible, and not even attempted, absurdities were 
enacted, and uncertainty as to the intent and meaning of the law 
in many instances prevails. Take the following instance as an 
an example. 

In the chapter on attachments, the Revisers' Report of which 
is published in this number of the Journal, this incongruity has 
crept into the Code, viz.: that while in the case of parties pro- 
ceeding under the first and second sections of that chapter, 
which requires that the absent defendant shall be notified by 
advertisement, the absent defendant is allowed to appear within 
a specified period after the judgment or decree 'and have the 
proceedings reheard ; yet if the proceeding be under the third 
or fourth sections, in which the plaintifi* is not directed to make 
publication and the defendant has no notice of the pendency of 
the proceeding, there is no provision that the defendant may 
appear after judgment and have a rehearing. This is a mani- 
fest absurdity and gross wrong, yet it has remained on the stat- 
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ute book for nearly six years without amendment. We are 
pleased to see, however, that a proposition is pending before the 
Legislature for its removal. We have already shown how such 
errors must necessarily occur. The Revisers, in their original 
draft and in their amendments, had not inserted the third Bee- 
tion as it now stands ; and the 19th section, as they originally 
drew it, required publication in every case where there was not 
personal service of process on the defendant. In their draft 
they also provided that any defendant upon whom process had 
not been personally served, might appeajT after judgment and 
have the proceedings reheard. The subsequent alteration of the 
third %ection and the alteration of section 19th of the Revisers' 
Reports* has changed altogether the effect of the statute as the 
Revisers prepared it ; and hence the cobub omissus we have 
noted. Other instances in point; are familiar, but we need not 
multiply them. Any lawyer who will compare the provisions 
of the Revisers' Reports with those chapters and sections of the 
Code which are obscure and unintelligible, will generally find 
that the obscurity is attributable to the alterations made by the 
Legislature, for the reasons already given. 

But if the Code was originally obscure, what shall we say of 
it now fhat legislative wisdom has made some four or five hun- 
dred alterations of it in the last five years? Now that it is 
shorn of more than one-third of its fair proportions, and not a 
day's session of the Legislature passes without some half dozen 
new propositions for its further amendment? It is already a 
Code of shreds and patches, and if this system of legislative tin- 
kering is continued but for a short while, there will not be left 
of the original enough to swear by. Merely to show the man- 
ner in which this process is carried on, the care with which the 
alterations, amendments and eliminations are effected, the pro- 
found wisdom which inspires the legislative mind and enables it, 
with such nice judgment, to fulfil its law-making duties, let us 
give a few examples. 

The Code had scarcely been in existence a year when a bail 
law was enacted, which contained this exquisite satire upon the 
foresight and skill of our law concoctors. A debtor who was 
arrested under the law, might give bail if he could, at the time 

* Sectiun 20 of Code. 
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of his jEu*8t arrest, but if unable to do so at the moment, could 
not after that give bail until after the expiration of four 
months.* 

The meaning of the law was so plain upon its face, that, not- 
withstanding its iniquity, the courts could not get round it. In 
another instance, an amendment of an act which had been just 
before repealed was solemnly adopted, and that fragmentary 
amendment of a dead act is still on our statute books imre- 
pealed — a monument to the absurdity of pur present method of 
legislative tinkering.f 

We might adduce several other instances in which acts re- 
pealed have been subsequently amended, but cannot lay our 
hands upon them at this moment. 

Another statute introduces a new and remarkable proceeding 
into courts, and requires that notice thereof shall be given to 
creditor, grantee, Ac, who will, in most cases, be the party to 
institute the proceeding, and neglects to require any notice to 
be given to the grantor, who will most frequently be -the p*arty 
proceeded against.^ It was intended by the Code to require 
common law claims to be litigated in common law tribunals, and 
its aims throughout are consistent and uniform. The first ses- 
sion of the Legislature changed this rule and allowed a party to 
prosecute a common law claim before an equity tribunal in cer- 
tain cases in which the party defendant was a nonresident of 
the State.§ 

These are a few out of the many pertinent instances we might 
adduce from the recent alterations of our law, but they show too 
plainly in how utterly loose and slovenly a manner our laws are 
dealt with. How utterly incompetent is the process by which 
they are at present manufactured, and the absolute necessity 
which exists for some such modification of the committees on the 
judiciary as will prevent all this absurd and hurtful blundering. 
We do not desire to be ilnderstood as reflecting upon the ability 
or industry of the gentlemen who, in either house, constitute 
these committees. Upon the contrary, we know that some of 

* See Seei. Aet8rl851, p. 36, $ 4. It was amended, howeyer, the next Session. See 
Sees. Acts, 1853, p. 77, $ 1, 2. : 
t P. 181 Code, $ 38, 39, 40. Acts 1852, p. 6. Acts 1852-3, p. 19. 
t See Sess. Aeu, 1853-4, chap. 30, amending 5th section of chap. 178 of Code. 
i See Sess. Acts, 1852, p. 78, amending 11th section of chap. 151 of the Code. 
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them are able and industrious, but it is impossible for tbem to 
give, with their numerous and absorbing duties, that careful and 
laborious consideration which the n^odification of old or the for- 
mation of new laws requires. Some of them are not practition- 
ers of the law, having discontinued their connection with the 
bar long since, and it is obvious that those who add their prac- 
tice in the courts, to their various legislative duties, can not 
spare the time nor give the attention requisite to a thorough ex- 
amination of the numerous amendments proposed for their daily 
action. They are compelled to depend, in a great measure, 
upon the statements of the proposers of the amendments, and 
unless the impropriety or absurdity is very glaring, the proposi- 
tion passes almost as a matter of course, and thus, in many in- 
stances, before there is any judicial exposition of the law settling 
its meaning and effect, it is amended, new di£Eiculties arise as to 
its construction and the courts must be again appealed to for its 
exposition as amended. Now what possible advantage can ac- 
crue from such frequent changes ? Admit that many such 
changes are expedient under ordinary circumstances, when the 
law is in its general gradual process of transition, when the ope- 
ration of the law as it stands is well settled and understood, and 
the advantages of the amendments are obvious. Is it not more 
expedient and suitable, after the publication and distribution of 
a new code of laws, to allow them to stand for at least a suffi- 
cient length of time to test their actual effect and operation ? 
No such plan, however, is pursued. Changes are sought, as if 
for the mere love of change, when stability, permanency and uni- 
formity should be the chief end and aim of legislation. While 
we have commended the wise spirit which originated and per- 
fected a change of the laws where the entire body was to be put 
into the crucible, so as to adapt it to present wants and necessi- 
ties, we cannot but condemn the present system of petty tinker- 
ing with the law as reformed, before its operation can be fully 
understood or decided upon. This system has not only done 
away with most of the good effects which the labors of revision 
were intended to produce, but has almost compelled the profes- 
sion and the courts to wish that the Code and all its amend 
ments might be abolished by general law, and that we might re- 
turn to the old law as it stood prior to the revision, notwith- 
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standing its numerous imperfections. It has been said by one,* 
who well weighed the force of his language, when speaking of 
the Legislature of his own country, that ^^ the eagerness with 
which alterations have been sought by us has been far from 
beneficial in its consequences, and has, perhaps, scarcely been 
atoned for or indemnified by its occasional success." And by 
another, 'Met us take warning by the experience of the past and 
let us be content with the new law introduced by the courts, 
without adding to its bulk and its consequent profundity and 
obscurity, with each return of the Legislature to the seat of 
government." 

We have entered into this subject at large, not only because 
it is a' great, but because it is a growing cause of complaint, and 
one which has never yet been publicly brought to the considera- 
tion of the Legislature. Under the present system of amend- 
ment to the general law, there can not readily be devised any 
adequate remedy. We have abeady shown how insufficient and 
impracticable is the revision of the legislative committees before 
whom the amendments come and by whom they are considered 
and reported. Nothing is to be hoped for from this quarter. 
No modification of these committees could enable them to give 
to the various amendments proposed, any other than the casual 
and imperfect examination to which they are at present sub- 
jected. Li the Legislature itself,^ the matter is still worse. 
There the engrossing efiect of political and other important and 
more entertaining topics excludes the possibility of any delibe- 
rate investigation of the continually recurring propositions for 
amendments of the law; and besides, the majority of those who 
are called upon to vote upon such propositions are utterly un- 
fitted by education and training, to pronounce any opinion upon 
the propriety or impropriety of any proposed modification of the 
general law. The result, as we have said, is that the most im- 
portant alterations of the law pass into operation as proposed 
by the committees, without the least knowledge or idea upon the 
part of many of the law-makers, as to the effect of their action. 
The English Legislature have obviated to a great extent this 
difficulty in the only way in which, in the ordinary and necessary 

* David Paul Brown in his review of Brougham*! Speecbron the present state of the 
Uw. 
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construction of every legislative body, it could be obviated. The 
plan they pursue, we liave already partially mentioned. They 
do not trust to a committee composed exclusively of leghlators 
the construction or phraseology of their laws. No law, in fact, 
passes that body until after the most deliberate investigation of 
its language, its purport and probable effect. 

This scrutiny is exercised by a committee of the ablest mem- 
bers of the bar, practical lawyers, men who not only have an 
interest in seeing that the law shall be made clear and certain, 
but whose reputation and character depend upon the accuracy 
and propriety of their labors. 

It is true that in England the great body of the lawyers re- 
side in London, within easy reach of Westminster Hall, whereas 
in Virginia and the other States, the number and ability of the 
profession are not confined to the seats of government, but are 
scattered over the whole country. This is certainly an impedi- 
ment to the adoption of such a plaii among ourselves. We do 
not think.^. however, that the objection is insuperable. 

There can, we imagine, be "uo difficulty in securing at every 
seat of government a sufficiency of talent and experience to re- 
medy the defect of which we have spoken. The evil complained 
of is one manifest to all who will take the trouble to examine the 
subject. The benefits of the plan proposed are not only obvious, 
but we have the result- of the experience of the English Legisla- 
ture to warrant us in adopting and pursuing it. 

We shall recur to this subject in our next number, and endea- 
ver to point out more specifically the plan pursued by the En- 
glish Parliament, to set forth more at large its benefits and show 
the necessity for the adoption of some such measure in Vir- 
ginia. 



PROCESS OF CONTEMPT. 

What are the requisite steps in the present process of contempt 
in Virginia f 

Originally in England, this process consisted i3$>Jl^yQ steps : 
1st. a writ of attachrnqnt delivered to the sheriff of defendant's 
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county. 2nd. a writ of attacliment with proclamations also di- 
rected to the sheriff of defendant's county. 8rd. a writ of re- 
bellion directed to commissioners appointed by the court and 
extending into all the counties of England. 4th. an order that 
the sergeant at arms as the immediate ofiScer of the court, 
should effect the arrest ; and 5th, a writ of sequestration, issua- 
ble only on the return of non est inventus by the sergeant at 
arms, or on a defendant in custody. 

In Hook y. Bo%%jX H. &; M. 810, detennined in 1807, these 
five steps were expressly recognized as then existent and in 
force in Virginia under the statutes of the state at that time. 

There is no provision in our statutes expressly or even by 
implication revoking, repealing or altering any of the steps in 
the process as it was used at the time of the decision in Hook 
V. Ross. 

The ^ process of contempt ' is recognised as in existence in 
Virginia by the latest enactments affecting the subjects of this 
process, (see Code of Virginia, chap. 172 sec. 47 ;) y^t a ques- 
tion presents itself in connection with the fourth of the steps, 
which, in the present state of our statutes, is somewhat difficult 
of solution, and may lead to an abandonment of this process 
altogether, unless the aid of the legislature be obtained to re- 
lieve the subject of this difficulty. Our law does not now re- 
cognize the existence of such an officer as the ' Sergeant at 
Arms' of the Court of Chancery. That office was abolished by 
the act found in 1 R. C, 1819, which authorized the ^Marshal' 
to execute all the duties assigned theretofore to a Sergeant at 
Arms. In turn, the office of Marshal of the Courts of Chance- 
ry was abolished by the act passed April 16, 1881, (Supp. Rev. 
Co., chap. 107, sec. 70,) and, in the main, by that act, all the 
duties theretofore discharged by the marshals were confided to 
the sheriffs of the counties and the sergeants of the corporations. 
In the main, we say, for we do not find that all the powers 
which the marshal exercised were given to the sheriffs or the 
sergeants. On the contrary, one essential ingredient for the 
due execution of the fourth step in the process of contempt these 
officers lacked, and that is — ^the power to execute process in any 
county within the limits of the State. That this is essen- 
tial — that the writ of sequestration should not issiie until a re- 



16 PROCESS OF CONTEMPT. [Jam^t, 

torn of non ut inventtis by an oflicer whose powers (at least 
quoad the process of Sergeant at Arms) were co-extensive with 
the limits of the State, is, we think, certain, and this conclusion 
is based both upon the positive di^tt^m of judge Tucker in Hook 
V. Boss and the manifest hardship which an opposite opinion 
would operate on parties whose property might be seques- 
trated without such a return. If this be true, what 
course should be taken to avoid the difiSculty ? Will the 
courts of Virginia specially appoint such an ofiScer as that 
contemplated,*^ and, indeed, required, for the due execution of 
this process ; or will they abandon their right to enforce in this 
form obedience to their mandates ? One or the other of these 
courses they must adopt, and, in the absence of positive legis- 
lation on the subject, it would, perhaps, be better to pursue the 
former, (liable as it may be to the charge of usurping powers 
not properly appertaining to the courts,) than to adopt one 
V which would strip them to no little extent of the authority to 
compel qbedience to their decrees. If this suggestion were 
acted on, then the difficulty might be removed by the appoint- 
ment of the sheriff as a special officer of the court to execute 
the fourth step in this process, authorizing him as a special Ser- 
geant at Arms, messenger, or by any other name, to serve the 
process in any county of the State. The return of non est in- 
ventus by such an officer, if the regularity of his appointment 
were not successfully attacked, would be a sufficient foundation 
on which to base the issue of a writ of sequestration. The sub- 
ject, in the present state of our laws, to say the least, presents, 
in any point of view, an embarrassing question, and it would be 
well if the legislature passed an act authorizing our present 
sheriffs or sergeants to perform all the duties in connection with 
the process of contempt formerly discharged by a Sergeant 
at Arms. This would relieve the Virginia courts of every diffi- 
culty, and it seems to be demanded in order that these courts 
may compel a due and faithful compliance with their decrees as 
well as require contumacious defendants to appear and answer 
bills in equity which may be exhibited against them. 

Sands' Suit in Equity. 
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ON THE MEASURE OF DAMAGES, EX CONTRACTU. 
(From ike London Law MagaxUte and QtmrUrIf Reniew fir Moig 18S5.) 

'< As damages/' says Mr. Sergeant Sajrer^ in his treatise rela- 
tive thereto, " are a caruideraMe object in every mixed and in 
every personal action, a complete and accurate knowledge of 
the law relative thereto is very nsefnl to all persons engaged in 
the profession of the law, and particularly to those who are 
concerned in the management of causes." Such a knowledge, 
let us add, is by no means so much cultivated amongst our legal 
practitioners as it ought to be — ^an assertion, th# truth of which 
may in part be established by this fact, that, save the work by 
Mr. Sergeant Sayer just cited, no law-writer in this country has 
directed his attention exclusively to the subject of damages ; 
nor in any of our standard treatisesj^t books of practice has the 
flatter *now before us attracted that attention which it mani- 
festly deserves ; the very able treatise of Mr. Sedgwick, of the 
American bar, being the ffuide with us, as it is in the United 
States, when diflSculty is felt in regard to it. 

Under these circumstances, we aeem it expedient to inquire, 
80 far as our lunits will permit, as to the leading principles upon 
which damages ought to be awarded, and more especially as to 
some mooted points which will present themselves to the notice 
of any one who takes even a cursory survey of recent cases 
bearing upon the subject before us, adjudicated in our courts. 

The term '^ damages,'* we may remark, is used as synony- . 
mous with "'pecuniary compensation" for a wrong or injury in- 
flicted by one person on another, recoverable by action ; the ex- 
pression, "measure of damages," being employed to indicate 
the " scale" by reference to which damages are in any given 
case to be assessed. 

Important as it might appear to be, that positive and definite 
rules should exist for regulating the award of damages, and 
reasonable as might seem the expectation that such rules could 
readily and accurately be traced out, we shall find that few in- 
telligible maxims of a precise and practical kind are to be enun- 
ciated on this subject, and that, even hi actions upon contract, 
to which we shall on this occasion exclusively direct our atten- 
tion, a rather wide discretion is allowed to the jury in assessing 
damages, with the exercise of which, capricious or unsatisfac- 
tory as it may be, the courts at Westminster will not willingly 
interfere, save, indeed, to prevent the most obvious injustice, or 
to set to right the most palpable miscarriage. 

The first question which demands attention in regard to the 
mode of assessing damages in an action on contract is this : in 
such a proceeding, can the intention, animus or motive of the 
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party charged, be inquired into ? Can it properly be taken into 
account in estimating the damages ? Clearly, this cannot be 
done : the inquiry suggested would be wholly irrelevant to the 
issue joined. In such an action, the main questions for deter- 
mination will obviously be — ^What was the contract ? Was it 
broken by the defendant ? K the terms of the contract in 
question be ascertained, and its breach be proved, the only 
other inquiry will be as to the amount of damages to be award- 
ded ; and in estimating these damages, the motive or intention 
of the defendant will be immaterial. If a man expressly cove- 
nants, or on, good legal consideration promises to do an act, 
which he would not otherwise be bound to perform, he thus im- 
poses on himself a responsibility from which he cannot be re- 
lieved, unless by duly discharging it, or by consent of the con- 
tractee ; and if guilty of a breach of his covenant or promise, 
he is at law compellable to make compensation in damages to 
the party injured. It is well known, indeed, that the measure 
of damages in actions of contract differs most materially from 
that applicable in actions of tort ; in the latter class of cases 
the jury being permitted to take into consideration the animus 
of the Qffending party, and to assess the damages upon a gene- 
ral survey of all the circumstances adduced ; the verdict being 
thus sometimes made to operate not merely as compensatory, 
but to some extent by way of punishment. Occasionally, even 
in actions of contract, a wide discretionary power is assumed by 
the jury in inflicting damages ; from their hands a defendant 
who, to breach of promise of marriage has superadded heartless 
conduct or insulting behavior, would, as we opine, find but little 
mercy. 

In an action founded upon contract, then, the breach being 
proved, damages, nominal or substantial, will follow as a matter 
of course ; and where an action is brought for breach of a con- 
tract to pay a certain and ascertained sum of money only, the 
remark of lord Mansfield in Mobinson vs. Blandy 2 iBurr., 
1,077, seems applicable, that the action under such circumstan- 
ces does, from the very nature of the case, become a suit for 
specific performance. To cases of this kind we need not occupy 
time or space by further allusion ; in regard to them, the rule 
applicable being, that " the amount which would have been re- 
ceived, if the contract had been kept, is the measure of dama- 
ges if it be broken.'' {Alder vs. Keighley, 15 M. & W., 117.) 
The rule thus tersely worded holds true in a vast variety of 
cases which present themselves in practice ; ex. gr.y where a cov- 
enant for the payment of money, a bond, bill of exchange or 
promissory note is put in suit, or where an action, as often hap- 
pens, virtually undefended, is brought for the price of goods 
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sold and delivered, for money lent, or for money due on an account 
stated. In such cases the contracting parties themselves do in 
fact define the precise amount of liability to be incurred for 
breach of contract ; and justice is done by giving effect to their 
stipulations. 

If, however, the true measure of damages be not thus indica- 
ted, the rules which are to guide us to it are laid down in lan- 
guage somewhat vague and general. Thus, '^ where a person 
makes a contract and breaks it, he must pay the whole damage 
sustained." ''Where a party sustains a loss by reason of a 
breach of contract, he is, so far as money can dQnt,*to be placed 
it. the same situation, with respect to damages, as if the contract 
had been performed. (See Robinson vs. Marman^ 1 Exch., 855, 
856.) In order that rules thus expressed may be useful and 
available to the practitioner, they must be attentively consid- 
ered by him in connection with each respectively of the leading 
species of contracts, their operation in each such case when 
thus considered, being noted down, in order that they may be 
intelligible to a jury, their practical effect, with regard to the 
facts before them, must fully be illustrated and explained. We 
shall here attempt, to a very limited extent only, thus to con- 
sider, illustrate and explain them ; and, in the first instance, we 
will cull almost at random, from our voluminous reports, a case 
or two of a simple kind, which may subserve this end. A. be- 
ing indebted to B. for the price of goods sold and delivered, 
gave to this latter party a bill, drawn by himself, (A.) to get 
discounted upon these terms : that B. should, out of tne pro- 
ceeds of the Dill, retain to his own use <£100 and the discount, 
and should pay over the balance to A. Here the measure of 
damages, in an action by A's assignees against B., was held to 
be the amount of the bill in question, minus the £100 and the 
discount. {Alder vs. Keighley^ ante.) Again, C. having re- 
covered a judgment for £281 3s. 6d. against D., agreed withE. 
to forbear to sue out execution upon the judgment until a fu- 
ture day ; in consideration whereof, E. undertook that he would, 
on or before that day, erect a substantial dwelling-house, and 
cause a lease of the same to be granted to C, such lease, when 
granted, to be in ''satisfaction'' of the judgment. In an ac- 
tion by C. against E. for breach of this imdertaking, the mea- 
sure of damages was held to be the value of that (viz., the 
lease of the house in question) which the defendant had prom- 
ised to give in consideration of the plaintiff's forbearance. 
[Strutt vs. Farlar, 16 M. & W., 249.^ In either of the fore- 
going cases, nothing more was needed than strictly and literally 
to compensate the plaintiff by assessing his damages at that pre- 
cise sum which he had lost by the defendant's breach of contract. 
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Sometimes, however, the object here indicated is not so read- 
ily to be accomplished ; sometimes the rule for the adjustment 
of damages is ill-deiined. Where the action " sounds in dama- 
ges," (a phrase, by-the-by, which Mr. Sedgwick, in his Treatise 
on Damages, 2d ed., p. 20j5, note, declares himself "not able to 
understand,*') that is, where the recovery of damageSj and not 
of a debty is sought for, it does not unfrequently happen that a 
jury finds itself imperatively called upon to award, on evidence 
conflicting and unsatisfactory, a precise sum, as accurately rep- 
resenting the damage sustained by breach of contract, and, 
whilst fixing its , amount, well know that, after all, without the 
slightest dereliction of duty on their part, but a rough approx- 
imation towards justice is thus efiected. It not unfrequently 
happens, also, that the court itself is puzzled in regard to the 
true rule for the assessment of damages to be applied. 

What, for instance, it may be asked, in the case of a breach 
of covenant to repair, is the true measure of damages ? Is it, 
in accordance with the opinion of Lord Holt, the amount which 
would be required to put the premises in question into repair ? 

i Vivian vs. Champion^ 2 Lord Raymond, 1,126.) Is it the 
OSS which the landlord would sustain if he sold his reversion in 
the market ? as Mr. Baron Martin appears on a recent occa- 
sion to have thought. {Smith vs. Peaty 9 Exch., 161.) The 
latter criterion, in support whereof direct authority may be 
cited, would seem to be the most correct and just. 

How, again, in an action for breach of an agreement of hi- 
ring and service, by a wrongful dismissal of the servant, should 
the damages be computed ? The just measure of damages 
would here probably be attained by considering these two ques- 
tions : 1st. What is the usual rate of wages for the particular 
employment ? 2d. What time will probably be lost before a 
similar engagement can be found ? (See per Ekle, J., Beck- 
ham vs^ Vrakey 2 H. L. Cas., 606 ; per Crompton J., Em- 
mens vs. JSldertonj 13 C. B., 608.) Again, in an action for 
contribution, to reimburse one of several joint contractors, who 
has paid the entire joint debt, or discharged, under compulsion, 
the entire joint liability, what pecuniary amount is the plaintff 
entitled to claim, as against any one of his co-contractors. It 
is curious to find that this question, prima facie so simple, and 
obviously of much practical importance, has but recently been 
thoroughly sifted and examined. It was resolved by the court 
of queen's bench, in Batard vs. Maweiy 2 E, k B., 287, in a 
chain of reasoning ingenious and subtle, to which we would 
refer the reader. 

In connection with the contract of sale, whether of land or 
personalty, various points of more or less publicity invite atten- 
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lion. Contracts for the sale of real estate are, it is well settled, 
understood as having been made subject to the condition that 
the vendor has a eood title ; so that when a person contracts to 
sell realty, there is an implied understanding, that if ^without 
fraud on his part) the vendor fails to make out a good title, the 
only damages recoverable will be the expenses necessarily in- 
curred by the vendee in investigating the title ; nominal dama* 
ges only, under the circumstances here supposed, being awarded 
to him for the loss of his bargain. (SugoL V. k P., 11th ed.. 
Vol. i., p. 424.) Every one who purchases land knows, or is 
presumed to know, that difficulties may exist 90 to the making 
of a title, which were not anticipated at the time of signing the 
contract : and should the intended purchaser think proper to 
enter prematurely into possession of his contemplated jkirchase, 
and to incur expense in improvements and alterations to it be- 
fore the title is ascertained, he will do se as his own risk. {8e^ 
the judgment, Worthington vs. Warrington^ 8 C. B., 134.) 
Such is the general rule which determines the measure of dam- 
ages in an action against the vendor, for breach of a contract 
of sale of land, there being no fraud, nor, as in HophinB vs. 
Orazebrooky 6 B.'&; C, 81; and Bobinsan vs. Sarmar^y 1 Exch. 
850, any gross imprudence or wilful misfeasance On his part. 
And, on the other hand, where a party has been let into pos- 
session of land under a contract of purchase, which he then re- 
fuses to complete, and no conveyance is executed, it seems set- 
tled, too, that the vendor cannot recover from him the whole 
amount of the purchase money, but only the damages actually 
sustained by his breach of contract ; the measure of damages, 
in an action of this nature, beinc the injury sustained by the 
plaintiff by reason of the defenaant not having performed his 
contract. {Laird vs. Ptm, 7 M. & W., 474.) 

In cases such as we have just specified, the mode of deter- 
mining the damages recoverable for breach of contract is tole- 
rably clear. , Should special circumstances, however, be intro- 
duced into any one of them ; should we, for instance, suppose 
that the purchaser of land has himself, relying on the assurance 
of his vendor that a good title could be made, contracted to re- 
sell, it before obtaining the conveyance to himself, doubt would 
immediately be felt in regard to the precise measure of dama- 
ges to be applied ; at all events, the pleader for whose opinion 
such a state of facts was submitted, would be driven to a con- 
sideration of the doctrine respecting "remoteness of damage," 
to which we shall presently advert. 

Let us next suppose that an action is brought for the non-de- 
livery of goods, pursuant to contract ; the recognized measure 
of damages in this case is the difference (if any) between the 
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contract price and the market price of the subject matter of 
the contract at the time of its' breach, {Shaw vs. Holland^ 15 
M. &. W., 186 ; Tempe%t vs. Kilner, 3 C. B., 249,) when the 
Tendee, should he previously have re-sold the goods, ought at 
once to go into the market and supply himself with the article 
in question, in order that he may thus be enabled to fulfil his 
sub-contract. {PetevBon vs. Ayre^ 13 G. B. 353.) A like 
measure of damages is applicable also as against the purchaser 
of goods, who, in consequence of a falling market, refuses to 
accept them. {JPhill^otts vs. Evan%j 6 M. & W., 476.) Thus 
far, under oiWinary circumstances, no difficulty presents itself. 
Are we, however, to understand that the above rule is inflexi- 
ble ? Under no conceivable circumstances, for instance, can the 
vendee recover as against his vendor the profits which would have 
accrued from their re-sale. This is an important question, by way 
of answer, whereto little direct authority can be found in our 
books. According to the Scotch law, it is clear that, under 
circumstances such as supposed, the damages adverted to would 
be recoverable. For this^proposition the well-known case of 
Dunlop vs. ffigginSy 1 Ho. L. Cas., 381, is an express authori- 
ty. It Is, moreover, very noticeable that, whilst moving judg- 
ment therein, the late lord chancellor Gottenham evidently as- 
sumes that the English law is in cor^omiity with the conclu- 
sions which he then arrives at in regard to the law of Scotland. 
That was an action for the breach of a contract to deliver 
iron ; and a complete contract having been established, and its 
breach shown, the truth of the following proposition was con- 
tended for on behalf of the defendents (tne appellants :) that in 
case of failure to deliver goods sold at a stipulated price, and 
immediately deliverable^ the true measure of damages is the 
difference between the stipulated price of the goods and their 
market price on or about the day whereon the contract is bro- 
ken, or at or about the time when the purchaser might have 
supplied himself. In discussing this general proposition, the 
late chancellor thus expresses himself: " What does the party 
come into court for? — to obtain compensation for the other 
party not having performed his contract.** * * * "The ju- 
rors had to ascertain the damage that had arisen from the non- 
fulfilment of this contract.** His lordship then proceeds to il- 
lustrate the mode in which this might be done. Suppose, he 
says, a party who has agreed to purchase a certain quantity of 
iron on a particular day, has himself entered into a contract 
with somebody else, conditioned for the supply of that same 
quantity of iroa, to be then delivered, and that he, not being 
able to obtain the quantity contracted for on that particular 
day, loses the benefit arising from the sub-contract. Assuming 
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that the market price of iron had risen in the mean time, the 
plaintiffs ought not only to recorer the difference between the 
contract and the market price, " hut aUo that profit which 
would have been received if the party had performed hie con- 
tracL" No other mle, proceeds his lordsnip, is reconcilable 
with justice, nor with the duty which the juryhad to perform — 
that of deciding the amount of damage which the party had 
suffered by the breach of his contract. " Most cases of con- 
tract vary from each other ; and whatever general rules there 
may be as to awarding damages, they must be modified by the 
particular cases to which they come to be applicfd.'* 

His lordship then concludes that the law of Scotland will do 
what a jury is called on to do herCj viz., effectuate and sanction 
the reimbursing of the party who has sustained loss by the orig- 
inal contract, and that without reference, to what the price of 
the article at the particular time will produce. 

The remarks thus made, although incidentally, by a judge so 
cautious and pains-taking as lord Gottenham, certainly merit 
our attention ; and with their tenor, the decision of the court 
of exchequer, in Waters vs. TowerSj 8 Exch., 401, to which we 
shall presently advert, is in close conformity. The tmth per- 
haps IS, that tbie ordinary rule for assessing damages, on a re- 
fusal to accept or deliver goods according to contract, may, un- 
der special circumstances, require mo£fication. "If, says 
Mr. tfustice Erlb, iu Beckham vs. JDrakCy 2 H. L. Cas., 607-^, 
" goods are not delivered or accepted according to contract, 
time and trouble as well as expense, may be required, either in 
getting other similar goods, or finding another purchaser ; and 
the damages ought to indemnify both for such tmie, trouble and 
expense, and for the difference between the market price and 
the price contracted for." 

Another state of circumstances also suggests itself, viz., 
where the article contracted for does not appear to have any 
well-ascertained market value. In this case an investigation as 
to the constituent elements of the cost of its production or sup- 
ply to the party who has contracted to furnish it, may become 
necessary, and the difference between such cost and the contract 
price will in such case be the measure of damages ; so that if 
the cost equals or exceeds the contract price, the damages will 
be merely nominal. 

Upon this part of the subject,^ the case of Masterton vs. The 
May or ^ ^c.y of BroohlyUj 7 Hill IT. S. R., 61, well deserves our 
notice. There the plaintiffs had contracted to procure, manu- 
facture and deliver all such blocks of marble as might be requi- 
site for the completion of a certain public building about to be 
erected by them under a contract with the defendants. The 
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marble in question was to be paid for by instalments as the 
work progressed; and immediately on signing the original 
agreement the plaintiffs entered into a sub-contract with other 
parties, K. & Co., for a regular supply of the said marble. A 
small portion only of the marble having been delivered by the 
plaintMTs, and paid for according to their contract by the de- 
fendants, these latter parties suspended their building opera- 
tions, and refused further to perform their contract. Some con- 
siderable time after this breach, but, as appeared in evidence, 
before the contract could possibly have been fully performed, 
the plaintiffs ,pued the defendants for breach of contract ; and 
having proved tlieir case, a question arose at Nisi Prius^ and 
was subsequently argued before the supreme court of the state 
of New York, as to the nature of the scale by which the dama- 
ges under the circumstances stated should be computed. The 
majority of the court were of opinion that the test to be ap- 
plied was the difference between the contract price of the mar- 
ble and that which obtained in the market at the time when the 
contract was broken. " When," remarks the chief justice, 
"the contract as in this case, is broken before the arrival of 
the time for full performance, and the opposite party elects to 
consider it in that light, the market price on the day of the 
breach is to govern in the assessment of damages. In other 
words, the damages are to be settled and ascertained according 
to the ^existing state of the market at the time the cause of ac- 
tion arose, and not at the time fixed for full performance.** We 
may observe that the decision here arrived at has since been 
recognized in the United States, (see Story vs. The New York 
and Sarlem R. Co.j 2 Selden, U. S. R., 85,) and may proba- 
bly be thought to accord in spirit with the decisions in this 
country. Thus, in ffochst^r vs. De La Tour, 2 E. & B., 678, 
it was held that a party to an executory agreement may, before 
the time for executing it has arrived, break the agreement, 
either by disabling himself from fulfilling it, or by rcnQuncing 
the contract ; that an action will lie for such breach before the 
time has arrived for fulfilment of the' agreement ; and that the 
injured party may either sue immediately ex contra^tu^ or wait 
till the time nas come when the act was to be done, still hold- 
ing it a)9 prospectively binding for the exercise of this option, 
which may be advantageous to the innocent party, and cannot 
be prejudicial to the wrong-doer. And it was further held that, 
in either case, the jury in assessing the damages would be justi- 
fied in looking to all that had happened, or was likely to hap- 
pen, to increase or mitigate the loss of the plaintiff, down to 
the day of trial. 

In cases such as wo have above been alluding to, a question 
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of much difficulty not unfreauently presents itself— When may 
damage properly be regarded as " too remote^^ to be recovera- 
ble by action 7 In other words, what degree of connection be- 
tween the breach of contract complained of and the damage 
sustained thereby, ought to exist in order that the party ag- 

Sieyed may legally be entitled to compensation in respect to 
e latter 7 Common sense suggests that some limit should be 
assigned to the chain of events or circumstances linking togeth- 
er effect and cause ; that the maxim, injure non remota causa 
sedproxima speetatuTy must in some sort be observed. 

Tne subject of '^ remoteness of damage'^ in an taction of con- 
tract was much consideren by the court of exchequer in a re- 
rent case, {Sadley vs. Baxenddle, 9 Exch., 841,) where the fol- 
lowing rule in regard to it is laid down : that when parties 
^^ have made a contract which one of them has broken, the dam- 
ages which the other party ought to receive in respect of such 
breach of contract should be such as may fairly and reasonably 
be considered either arising naturally, i. «., according to the 
usual course of things, from such breach of contract itself, or 
such as may reasonably be supposed to have been in the con- 
semplation of both parties at the time they made the contract, 
as the probable result of the breach of it." Where (as the 
court in the case just cited proceeds to remark) a contract is 
made with reference to special circumstanceSy and such special 
circumstances are communicated hg the plaintiff to the aefen" 
. dantj and are thus known to both the contracting parties^ the 
damages which mi^ht reasonably be centemplated as likely to 
result from a breach of such cantract would be the amount of 
injury which would ordinarily follow from a breach of contract 
under the special circumstances so known and communicated. 
But, on the other hand, if the special circumstances were whol- 
ly unknown to the party breaking the contract, he, at the most, 
could only be supposed to have nad in his contemplation the 
amount of injury which would arise generally, and in the great 
multitude of cases not affecfced by any special circumstances, 
from such a breacJh of contract. For, had the special circum- 
stances been known, the parties might have specially provided 
for the event of a breach of contract occurring, oy special 
terms as to the damages to be paid in such case ; and of this ad- 
vantage it would be very unjust to deprive them. 

The facts in Hadley vs. Jaaxendale having been stated in a 
recent number of this magazine need not just now be recapitu- 
lated ; with this case, however, should be compared two previ- 
ously adjudged cases, Black vs. JBo^endaUy 1 Exch., 410, and 
Waters vs. Towers^ 8 Exch., 401. In the former of these ca- 
ses the plaintiff had sent certain goods by the defendants, who 
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were carriers, to % country town, intending that they should ar- 
rive in time for the market there on a certain day, of which in- 
tention, howeyer, the defendanU had no notice, in consequence 
of the non-delivery of the goods hy the defendants within rea- 
sonable time, expenses were incurred in removing them for sale 
to another place ; and the lury included the amount of such ex- 
penses in their verdict. The court of excheauer seem to have 
thought that the jury were wrong in so doing, Dut| as the amount 
of their verdict was under jC20, refused, in accordance with the 
recognised rule in such cases, to grant a new trial. ^* If,'' said 
Pollock, C. B.,*^^ the carriers had had distinct notice that the 
goods would be required to be delivered at a particidar time, 
perhaps they would have been liable for those expenses for 
which, without such notice, they would not be liable ; but wheth- 
er any particular class of expenses is reasonable or not, depends 
upon the usuage of trade and various other circumstances" — 
remarks which do not seem to conflict with the well-considered 
jud^ent of the court of exchequer in Hadlejf vs. baxendaU. 
In Watere vs. TowerSy ante^ the pl^tiffs were held entitled to 
recover, under a declaration for breach of contract in not fitting 
up certai)i mill-gearing in a workmanlike manner, and comple- 
ting the work within a reasonable time, loss of profit which 
might have been made by the plaintifis on a sub-contract for 
the supply of certain articles to be manufactured by them for a 
third party. And in this case Mr. Baron Alberson is reported 
to have made this interlocutory remark, that ^^ the existence of 
a contract is evidence of the probable amount of loss sustained. 
Suppose the plaintiffs had said, ^We should have made such and 
such a contract if the defendants had performed theirs,' and the 
jury believed that the plaintiffs would have done so, that would 
surely have be^n evidence of the amount of loss occasioned by 
the defendant's breach of contract." The learned judge, how- 
ever, wotdd here seem to be laying down a wide, ana, as we 
conceive, a rather dangerous doctrine, at variance, too, with the 
judgment in Hadtey vs. Baxendcde^ where the fact of notice of 
the mlhcontract having been ^ven to a defendant under the cir- 
cumstances suggested, or havmg been in some way brought with- 
in his knowledge, is specified as most material in regard to his 
liability. Various authorities, moreover, might be cited in op- 
position to the above mentioned dictum of the learned, baron ; 
thus, in an action for breach of warrantry of a horse, the loss 
of a bargain for the re-sale of the horse cannot be recovered as 
special damage. {Clare vs. Maynardy 6 Ad. k E., 519.) And 
the decision in Sanslip vs. PadvncJcy 5 Exch., 616, in reference 
to a contract for the sale of realty, to which the vendor has 
failed to make a title, is strongly to a like effect. 



1856.] MEASURE OF DAMAGES, EX CONTRACTU. 27 

A reviewy hoireyer, of decided cases, seems to show that the 
rule has not been xinifonnlj obseryed, or very clearly settled, as 
to the right of a party to claini a loss of profits as a part of the 
damages for breach of a special contract. Perhaps the best 

Sractical test which can be suggested for application is that laid 
own in Fox vs. Harding^ T^ush. U. S. R., 582-8, vis : that 
if the profits claimed are such as would have accrued and grown 
out of the contract itself, as the direet and immediate reeuUe of 
its fulfilment, then they would form a just and proper item of 
damages to be recovered against the delinquent party upon a 
breach of the agreement. The realization of such profits as are 
here indicated, may, indeed, be considered as formmg part and 
parcel of the contract itself, and must have been in the contem- 
plation of the parties when the agreement was entered into ; but 
if the profits in question are such as would have been realized 
by the party from other ind^j^endent and collateral undertak- 
ingSy although entered into in consequence and on the faith of 
the principal contract, there they are too uncertain and remote 
to be taken into consideration as a part of the damages occa- 
sioned by the breach of the contract in suit. 

To illustrate what has been just said, let us take the case of 
a special contract, whereby one party to it agrees to make cer- 
tain machines for the other, who, on his side, agrees to furnish, 
from time to time, the materials necessary for their construction ; 
let us further suppose a breach of this contract by neelect to 
furnish materials ; then the other party would clearly be enti- 
tled to recover the profit which would have accrued to him out 
of the contract if it had been fulfilled. But if the party suing 
for damages were to ofier to prove, in addition to tniSy that in 
consequence of the breach of contract by the defendant, he (the 
plaintiflF) had lost other contracts by which he would have rea- 
lized large profits, the evidence thus profiered would be wholly 
inadmissible, because such collateral undertakings were not ne- 
ecssarily connected with the principal contract, and could not 
reasonably be supposed to have been taken into eonsideration 
when it was entered into. Such profits would be too uncertain, 
remote and speculative in their nature to be recoverable as spe- 
cial damages. 

In connection with the foregoing observations, which have 
been abridged from the American case of Fox vs. Harding^ may 
be consulted Stanton vs. Collier ^ which recently came before our 
own court of queen's bench, and is reported in 3 E. & B., 274. 
There the plaintiff (who was a printer) declared for the breach 
of a contract to re-aeliver a printing machine held as security 
for money due to him by the defendant, and which was to be 
re-detivered to the plaintiff upon certain stipulated terms. The 
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damage alleged was, tnat by reason of the non-deliver j of this 
machine, the plaintiff had lost great gains and profits, which 
would have resulted to him from its use ; that his entire busi- 
ness and trade had been ruined, and that he had thereby become' 
insolvent. Now, although no express decision was given by the 
court upon the question whether the damage thus alleged was 
too remotely connected with the wrong done to be recoverable, 
it would certainly seem to be so ; and it is clear that the proper 
compensation, in the absence of special facts, would have been 
the value of the machine itself. 

So, in Theohcfld vs. The Railway Passengers' Assurance 
Company^ 10 Exch., 16, where the action, in form ex contractu^ 
was brought to recover compensation from the defendants, in 
respect of an injury sustained by the plaintiff, one of their in- 
sured, whilst travelling by railway, the true measure of damages 
was held to be compensation for the personal iiyury resulting 
from the accident, not exceeding, however, the sum which the 
company would have been liable to pay in the case of death, and 
irrespective of any loss of time or profits consequential on such 
injury : for " what the insurance company calculate on indemni- 
fying the party against, is the expense and pain and loss imme- 
aiamy connitted with the accident, and not remote consequen- 
ces that may follow, according to the business or profession of 
the passenger.'* 

The cases latterly cited certainly throw some light upon the 
doetrine concerning '^ remoteness of damage,'* and upon what is 
meant by saying that, under ordinary circumstances, loss recov- 
erable io\ breach of contract must be such as would naturally 
flow from the breach alleged. It cannot, however, be denied 
that the subject in question is still involved in considerable ob^ 
scurity, which much time and litigation will be needed to dispel. 

Thus far on the present occasion have we spoken touching 
the measure of damages in actions founded upon contract, not 
so much with a yiew to obviating or removing diflSculties which 
may suggest themselves to him who cautiously explores the re- 

fion through which we have but rapidly been passing, as in the 
ope that some deductions practically miportant may thence be 
drawn. We have shown (and a cloud of additional authorities 
might have been cited in support of the assertion) that, for an 
accurate assessment of damages in all, save the simplest eases, 
two things are necessary : first, a careful sifting and balancing 
of the evidence adduced ; secondly, the application to that evi- 
dence of rules of law — couched not seldom in language which 
if not vague or indefinite, at all events cannot readily be riender- 
ed intelligible to non-professionals. 

Bearing this in m^nd, remembering, also, what has been al- 
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ready intimated, that the damagea in an action ez contractu 
shoiud be assessed dispasnanatelf/y irrespectire of tiie motive or 
animos which may have prompted to the breach complained of; 
we find ourselves impelled to this conclusion, that a jury of 
twelve boni et legcdes homines does not in very man v cases which 
are now usually submitted to them, present the best medium 
through which the amount of pecuniary compensation payable 
to one aggrieved by breach of contract may be determined; 
that the ends of justice would more surely be accomplished if in 
the class of cases adverted to, the judge were substituted for 
the jury as assessor between the litigating paitiGS. The first 
section of the Oommpn Law Procedure Act, 1854, does indeed 
enact that an isstie of fact, by consent of the parties, subject to 
the discretion of the court in banc, or a judge at chambers, 
^ may be tried and determined, and damages assessed where n^ 
cessary, in open court, by any judge who might otherwise have 
presided at the trial thereof by jury ;" and that the verdict of 
such judge ^^ shall be of the same effect as the verdict of a jury, 
save that it shall not be questioned upon the ground of being 
. against the weight of evidence." We fear, however, that of 
these provisions, useful and excellent in tendency though they 
be, suitors will not be found in practice often to avail themselves; 
and we think that some further progress in the direction thus 
indicated may, in all likelihood, when the working of recent en- 
actments has been marked and tested, advantageously be made. 
To the suggestion thus put forth, we shall recur in our next 
number, when we propose to direct attention to some points of 
di£B<;ulty connected with the measure of damages in actions 
founded upon tort. 



ATTORNEYS, 
RIGHT TO REFUSE TO PRODUCE DOCUMENTS. 

An attoraej m not bound to produce or to answer anj questionp concemiog the nature 
or content! of a deed or other document intrusted to him professional I jr bj his cli* 
ent ; and the judge has no right to look at the inAtrun^enti to see i/ the objection to 
produce or disclose its contents be fell founded or not. 

A paper which the attorney admits to have been delivered out of his oflBice as a copy 
of the deed, but which he states he ia unable of his own knowledge to vouch to be i^ 
copy, is not admissible as secondary evidence, upon the attorney's refusal to pro- 
duce the original. 

\Volani V0. Soyer and Simonds; 76 English Common Law Reports, 229.] 
The defendants had been carrying on in partnership an esta- 
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blishment called the Symposium, at Kensington, at yfhich place 
the work in respect of which this action was brought was done. 
In order to show that the work was done after the defendants 
had ceased to be interested in the concern, and consequently it 
was not done on their credit, one Michael, an attorney, was 
called to produce a deed of assignment, whereby the defendants 
were alleged to have assigned all their interest in the Sympo- 
sium to one Hart, in trust, in the first place to pay certain debts, 
and then to pay over the surplus, if any, to the defendants. 
Michael declined producing the deed, on the ground that he 
held it as attorney foy Hart, and that to produce it would be an 
undue disclosure' of his client's title. The lord chief justice 
ruled that the witness was not bound to produce the title-deed 
of his client. The counsel for the plaintifiF then proposed to 
ask the witness what the deed was ; but his lordship told him he 
was not bound to answer the question. 

It was then insisted, on the part of the defendant, that Hart, 
being a mere trustee, was not justified in withholding the deed 
from a cestui que trust, a party to it ; and the lord chief justice 
was asked to look at the deed, to see whether the nature of it 
warranted Hart or his attorney in withdrawing it ; whether, in 
short, it could be considered a title-deed of Hart at all. His 
lordship thought he had no right to look at the deed for that 
purpose. The defendants' counsel then offered, as secondary 
evidence of the deed, a paper which Michael admitted to have 
been delivered to the defendants from his oflfice as a copy of the 
deed, but which he stated he was unable of his own knowledge 
to vouch to be a copy. This his lordship rejected ; and, under 
his direction, the jury returned a verdict for the plaintiff"— dam- 
ages X54 18s. 

Jervis, C. J. — I am of opinion there ought to be no rule in 
this case. The main question is as to the rejection of evidence. 
Michael, the attorney, upon being called, objected to produce a 
certain deed, on the ground that it was the title-deed of his 
client. I held that he was not bound to produce it. Mr. Horn 
then asked the witness what the deed was. I told him he was 
not bound to answer the question ; I think I was right. It is 
by no means clear that the witness might have objected to the 
production of the deed, on the ground of professional confi- 
dence. It may be that the recent alteration in the law of evi- 
dence takes away that ground ; but it is unnecessary to decide 
that ; nor is it necessary to say whether he would be justified in 
withholding it on the ground of lien. But I take it to be clear, 
that an attorney is entitled to insist upon the privilege of his 
client to withhold his title-deeds ; and it would be a violation of 
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ihat role to oompellum to disclose the nature of the deed. No 
doubt the eyidence was properly rejected. It is mmecessary to 
say whether secondtty eviaonce was admissible ; in truths there 
was no secondary eyidence. 

Maulb, J. — ^I am of the same opinion. It appears that the 
mstrnment in question was asked for as a deed of assignment ; 
and the witness, who was the attorney for the party who was 
sail to take certain property under it, was called upon to pro- 
auce it, but declined to do so. It seems to me that he was quite 
right in so doing, on the ground that an attorney is not bound 
to produce the title-deed of his client. It doegr not appear that 
the lord chief justice was asked to look at the deed, to see whe- 
ther it was a deed of assignment ; and if he were, I do not think 
he ought to have done so. The deed came to the hands of the 
witness in his professional character. I do not think it was con- 
tended at the bar that the recent statute has in any respect al- 
tered the rule of law upon this subject. The lord chief Justice 
has thrown a doubt ; but I cannot say that I share in it. It 
may be that a party may not himself be excused from produc- 
ing a deed. But I think the right which a client has always 
enjoyed of being protected from a breach of professional confi- 
dence remains entire. I think the protection still continues un- 
impaired, so far as regards the prohibition to the attorney to 
give eyidence of the contents of or to produce documents be- 
lon^ng to his client, which haye come to his hands in his pro- 
fessional character. In NewUm ys. OhapUn^ 10 G. B., 356, 
(E. C. L. B., yol. 70,) it is assumed that it is not necessary that 
the document should be a title-deed ; the learned jud^e there, 
after consulting the other judges, ruled that it is enough to sus- 
tain the priyilege, if the deed be entrusted to the attorney in 
his professional character. In Doe and Carter ys. JameB^ 2 M. 
k Bob., 47, a will, which was in the hands of an attorney, was 
called for ; the attorney stated that he held it as attorney for 
one Minshull, and declmed to produce it. It was urged that 
the will being a will of personalty as well as realty, it ought to 
haye been preyed, and if preyed, it would be a public document, 
and proyable as such ; and it was contended that the omission 
so to deal with it made the party whose duty it was to do it a 
wrongdoer, and disentitled him to protection, seeing that if he 
had done his duty, the party seeking to show the contents of the 
instrument woula haye had the means of doing so. This was a 
yery ingenious argument; but lord Dbnman declined yielding 
to it, saying, '^ Mr. Minshull has this will as a deyisee under it ; 
and that being so, I do not think I can call on his attorney to 
produce it. it is suggested that it is a will of personalty, and 
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that I may refer to it to ascertain whether the fact be so ; but 
I do not think a judge has any more privilege to examine the 
document than any one else. I cannot call on the witness to 
produce it/' Suppose the judge was bound to examine the doc- 
uiHent, and upon ^oing so, were to say that it was not a title- 
deed, his decision might be made the subject of an argument in 
open court, by bill of exceptions ; and thus the contents of the 
deed might be communicated to all the world. I think the mat- 
ter was properly dealt with by the lord chief justice. The sup- 
posed secondary evidence amounted to no more than this, that 
somebody said to somebody else that a certain document was a 
copy. That clearly does not show that it is a copy. 

Cresswbll, J. — I am of the same opinion. The cases refer- 
red to by my lord and my brother Maxjle, clearly establish that 
the attorney was not bound to produce the deed in question with 
which he had been entrusted by his client. The attorney was 
bound to exercise all the control over it whfch the law authoriz- 
ed him to do. He was fully justified in refusing to produce it, 
or to answer any questions respecting it. It was said that this 
was not^a title-aeed. It was, however, called for as such; and 
it was intended to show that the title was no longer in the de- 
fendants. 

Williams, J. — I also think the lord chief justice was right 
in holding that the attorney was not bound to produce the deed. 
This case is not nearly so strong as that of Sanm vs. Sillj 3 
Stark, N. P. C, 140, (E. C. L. R., vol. 3,) where lord Tenter- 
den ruled that an attorney was not bound to produce a compo- 
sition-deed. In which his client was interested, in a suit between 
other parties. Upon the other points, also, I concur with the 
rest of the court.* 



* Ad attornej' or counsel who as such has been entrusted with papers, is not hound 
to produce them in evidence on the caU of the opposite partj or of a third person. 
(JaekMon vs. BurtU^ 14 Johns., 391 ; Lynde vs. Judd. 3 Day, 499; Jhirkee vs. Leland^ 
4 Vermont. 612.) A party wishing to avail himself in evidence of a paper in posses- 
sion of his adversary's attorney, roust give notice to produce it ; he cannot have the 
benefit of the evidence by suhpoening the attorney to produce it, and compelling him 
to testify whether it was delivered to him by his client. {MeFker$am vs. Rathbomf, 7 
Wendell, '216) 
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MATTERS OF ACCOUNT. WORKS EXECUTED UNDER CON- 
TRACTS. JURISDICTION OP COURT OF EQUITY. 

A bill was filed by a contractor against a railway company, stating that the plaintiff 
had, under certain contracts, executed works of considerable magnitude for the de- 
fendants, which tbey had taken posffesxion of; and praying for a settlement of the 
amounts between them. The cause war brought te a hearing. No action at law 
had been commenced in respect of thecontracts. An objection was taken at thn 
hearing by the defendants, that the matters in dispute ought to have been made tbo 
subject of an action at law, and that a court of equity had not jurisdiction as to 
them. — Hefd, that a court of equity had concurrent jurisdiction with a c6nrt of law, 
and that, in that stage of the proceedings, such jurisdiction ought to be exercised. 

[Macintosh ts. 2 he Great Western Railway Company, Court of Chancery, 

(Bng.) Stuart V. C, April 25, 26, 27, "28, 30 ; May 1, 2, 3, 4, 5, 

22,23,24,30,1855.] 

'The circumstances of this case, and the question raised deci- 
ded at the hearing, sufficiently appear in the judgment. 

Stuart, V. C. — The bill states several contracts under which 
the plaintiff has executed vast .works for the defendants, the 
Great Western Railway Company. Under these contracts 
many payments have been made to him on certificates during 
the progress of the works. The whole of the works having 
been completed, and possession taken of them by the defendants, 
for whom they were executed, this bill has been filed to compel 
a settlement of the accounts and to recover the veir large 
balance which the plaintiff alleges to be due to him. He com- 
plains of the vexatious conduct on the part of the company and 
their agents, and of injustice done to him as to exacting penal- 
ties; as to under-payments on certificates; as to the quality 
and value of the work executed by him, especially in masonry, 
and as to the quantity of the work ; as to the refusal of pay- 
ment for land purchased on behalf of the company ; and as to 
not being paid for extra work, as promised on behalf of the 
company. There is also a claim of mterest on the amount due 
to the plaintiff, on the ground that payment has been improper- 
ly withheld. The various accounts proved on behalf of the 
plaintiff contain detailed particulars of the work executed, and 
of the amount of the balance claimed by him, as due to him 
under the various contracts. Evidence on the part of the plain- 
tiff,- to an enormous extent, as to the details of those items, and 
In support of the elaborate and lengthened charges in the bill^ 
has occasioned an expense of money to the litigants, a waste of 
labor to the counsel, and a consumption of time to the court 
almost unexampled, and, unfortunately, useless with reference 
to the only question that can be disposed of at the hearing of 
the cause. It is admitted that there has been no final settlement 
8 
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of the accounts under the contracts. . Mr. Brunei, hunself a 
defendant and the principal engineel- and agent of the company, 
says, in his affidavit, with reference to the accounts which con- 
tain the particulars of the plaintiff's demand, that they contain 
items incorrect, extravagant and improper, but he aads, that 
whether anything remains due to the plaintiff depends on a 
minute examination of the accounts. This admission reduces 
the question to one of jurisdiction. If the case is one in which 
this court can assume jurisdiction, the plaintiff's right to have 
the accounts examined and settled is beyond question. The 
defendants contend, that, not this court, but a court of law, is 
the proper triI)tLnal for this examination. If the plaintiff had 
proceeded in a court of law, instead of filing his bill in this court, 
it is not disputed that the verdict of a jury would not have 
settled the question, for the court of law would have referred 
the whole matter of examination of the accounts and ascertain- 
ing the balance to be decided by an arbitrator. 

If a court of law would thus certainly delegate its jurisdiction, 
and if this court has, by its practice and course of proceeding, 
the means of acting by its own officer, who at every step would 
be under its own direction and control in the examination and 
settlement of the accounts, it could not, without some strong 
reason, be justified in repudiating the jurisdiction. It has been 
argued, that it is settled by authority that, unless in a case of 
fraud distinctly proved, or some other extraordinary circum- 
stance, this court will not entertain jurisdiction in such a case. 
But a fair examination of the authorities does not justify that 
view. In one of the moat recent cases. The JN'orthemtern Mail- 
way Company^ vs. Martin^ lord Cottenham distinctly states, 
that the jurisdiction of this court in such cases is discretionary, 
and that the practical difficulty experienced in proceeding at 
law forms an important consideration in the exercise of the dis- 
cretion of this court. But he says, that the jurisdiction is con>- 
current with that of courts of law. Where an action had been 
actually commenced, and had been proceeding for a year, and 
the jurisdiction of this court was not resorted to until the action 
was ready for trial, lord Cottenham, recognising the concurrent 
jurisdiction, held that it would be unreasonable to transfer the 
jurisdiction after so great a delay. The present case is the 
converse, for here the court has assumed the jurisdiction, and, 
after nearly eight years of litigation in this court, the defend- 
ants propose that the court should now, at the hearing of the 
cause, renounce the jurisdiction, and leave the plaintiff to begin 

" 3 Phill. 762 ; S. C. nom, TKt Southern Railway Company re. Martin, 18 Law 
J. Rep., (N. S.) Chauc, 103. 



1856.] MATTERS OF ACCOUNT. 35 

an action at law in order to obtain an adjustment of these un- 
settled accounts. Upon the question of convenience there 
seems to be no doubt. In the house of lords, in the case of 
Nixon vs. The Toff Vale Railway Company y^ both lord 
Gampbel and lord *Brougham, judges of great experience in 
courts of law, took pains to show the great mfficultj of dealing 
with such cases at law, and the propriety of courts of equity 
assuming a jurisdiction upon them. The advantage of the com- 
mon law jurisdiction in such cases is the singleness and finality 
of a verdict for a gross sum, which prevents that course of liti- 
gation which makes the investigation and settlement of the 
amount of each particular item a separate law suit. But there are 
the means now, under the improved course of procedure in this 
court, of securing a fair investigation of the particulars of de- 
mand and items of the accounts, so as to ascertain the true 
result of the whole, and the greater convenience of the equitable 
jurisdiction adverted to by lord Cottknham is now very greatly 
improved. If any doubt could be entertained as to the equita- 
ble jurisdiction ta settle the accounts in such contracts, it must 
be removed by the decision of the house of lords, in a remarkable 
case.f The duke of Marlborough was sued by bill in equity, by 
the contractors who built the house of Blenheim, for the arrears 
due for work and materials. The bill was filed in the equity 
court of exchequer, and the decree, after declaring that the duke 
was bound by the acts and contracts of lord Godolphin and Sir 
John Vanburgh, with the artificers and workmen, decreed that 
the duke should account with and satisfy the plaintiiOfs for what 
remained due for work done and materials furnished for the 
building, pursuant to the contract, and directed a reference to 
the remembrancer of the court to ascertain what was due. An 
appeal by the duke of Marlborough to the house of lords was 
d^missed in the year 1721, during the chancellorship of lord 
Macoleseield. The case is reported in the first volume of 
Brown' 8 Parliamentarg CaeeB^ p. 175. Mr. Talbot, afterwards 
lord chancellor, was counsel for the appellant, and seems not to 
have questioned the equitable jurisdiction which was thus sanc- 
tioned by the house of lords. The plaintiff is, therefore, entitled 
to a decree for an inquiry, in order that the chief clerk may 
ascertain and certify whether anything and what remains due to 
the plaintiff in respect of the works executed and materials sup- 
plied, or otherwise, under the several contracts in the pleadings 
mentioned, having regard to the terms of the contracts, and to 
the circumstances under which the plaintiff carried on the works. 

•1H.L.C«8.,111. 

t The Duke of Marlborough vs. Strong, 1 Bro. P. C. 175. 
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Under the present course of practicef, where there are the 
means in the progress of such accounts and inquiries to extend 
and modify their scope, and to give any supplementary direc- 
tions by orders to be made in chambers, it is unnecessary to 
encumber the decree with any special directions as to penalties, 
or as to the various other details mentioned in the prayer of the 
bill. — JEnglish Law Journal Reporter. 



PRINCIPAL AND AGENT. INJURY TO THIRD PERSONS. 

If one employ! another to do an act which may be done in a lawful manner ; and the 
latter, in doing it, unnecesMrily commiis a public Bttisancef whereby iajury reaulta 
to a third person, the employer is not responsible. 

[Pea/ihy vs. Rowland and Evans; 76 English Com. Law Reports, 181.] 

It appeared that the defendants had built some houses, and 
that they contracted with two persons, named Scott and Bedkin, 
to construct a drain in connection with the houses in the road ; 
that Scott and Redkin employed one Ansell to excavate and fill 
in as the brick work was done ; that Ansell negliffently per- 
formed the work by placing the earth over the £'ain so much 
abov6 the level of the road, and leaving it unguarded, that the 
plaintiff, who was driving along the road, in the night-time, a 
horse and carriage, in company with his wife, ran against the 
earth, upsetting the carriage, whereby the horse was lamed, car- 
riage broken, and also broKC one of the plaintiff's toes. 

On the trial, the cfefendant Evans, who was called as a witness, 
admitted that he was ilpon the spot four or five days before the 
accident occurred, and saw the improper manner in which Ansell 
was doing the work, but said that neither he nor his partner had 
any control over him. 

The lord chief justice, before whom the case was tried, upon 
the authority of Knight vs. Fox, 6 Exch., 721, and Overton vs. 
Freeman, 11 C. B., 867, (E. C. L. B., vol. 78,) directed the 
iury to find for the defendants. 

Maulb, J. — I am of the opinion that there ought to be no 
rule in this case, and that it would be extremely inconvenient if 
the case could be successfully distinguished from Overton vs. 
Freeman, which proceeded mainly upon the decision of the 
court of exchequer in Knight vs. Poto. The true result of the 
evidence here was, that ther defendants had nothing whatever to 
do with the wrongful act complained of. They employed some- 
body to do something, which might be done either in a proper or 
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improper maimer ; and he did it in a negligent and improper 
manner, and injury resulted to the plainitiff. That is the 
substance of the evidence. The question is, whether the eri- 
dence fairly justified a verdict for the defendants. We have 
no right to look with extreme scrupulosity in cases of this sort, 
to see if there is not some grain of evidence the other way. If 
the whole evidence, taken together, is not such as to warrant a 
jury in finding for the plaintifi*, practically speaking there is no 
evidence. I am of opinion, that if the jury had, upon this evi- 
'dence, found that the defendants did the wrong complained of, 
their verdict would have been set aside as*not».bei!tig warranted 
by the evidence. There was, in truth, no evidence for the practi- 
cal purpose in hand. Knight vs. JFoXj was decided subsequent- 
ly to the case of Bandleson ys. Murray y which was there cited, 
and which differs in many respects from this case. Jtandleson 
vs. Murray was not the case of a public wrong ; but some one 
caused a board to fall upon the plaintiff ; it did not appear that 
the place where the accident happened was a public way ; and 
lord Denman said there was evidence to go to the jury, whether 
the persons who caused the mischief were the servants of de- 
fenoant, employed by him to do the work in the particular way 
they did. No doubt, a man may maintain an action for an 
injury negligently occasioned to him in a place where he law- 
fully was at the time, and in some instances, and under some 
circumstances — ^as in the much-contested case of the dog Spears 
and the spring gun* — ^in a place where he was trespassing. 
There is no pretence here for saying that the defendants em- 
ployed Russell to do the work in question in the particular 
manner in which he did it. There is no identity of facts and no 
analogy between the case of JUandhson vs. Murray and the 
present. The rule is very well stated by Rolfe, B., in Reedie vs. 
The L<mdon and Northwestern Railroad Company j 4 Exch., 244. 
There, a company empowered by act of parliament to construct a 
railway, contracted under seal with a certain person to make a 
portion of the line, and by the contract reserved to themselves 
the power of dismissing any of the contractor's workmen for in- 
competence; the worKmen, in constructing a bridge over a 
highway, negligently caused the death of a person passing 
beneath, along the highway, by allowing a stone to fall upon 
him; and it was held, in an action against the company by the 
administratrix of the deeeased, that they were not liable ; and that 
in such case, the terms of the contract in Question did not make 
any difference. And Rolfe, B., in giving judgment, says : 

• IMt ▼■. Wiika, 3 B. & Aid., 304. OB. C. L. R.. vol. 5,) and Bird rn. HMr^ak, 4 
Binf ., G28, (E. C. L. IL, ro\», 13, 15 ;) 1 M. db P., 607. And urn Bante* vi. Ward^ 9 
C. B., 392, (E. C. L. R. toI. 67.) 
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"The liability of any obe, other than the ^arty actually guilty 
of any wrongful act, proceeds on the maxim, * Qui facit per 
aliumj facit per te.* The party employing has the selection of 
the party employed, and it is reasonable that he who has made 
the choice of an unskilful or careless person to execute his 
orders, should be responsible for any injury resulting from the 
want of skill or care of the person employed ; but neither the 
principle of the rule, nor the rule itself, can apply to a case 
where the party sought to be charged does not stand in the 
character of employer to the party by whose negligent act the 
injury has been .occasioned. " For these reasons I am of opin- 
ion that there ought to be no rule in this case.* — Livingston's Law 
Register. 



NUISANCE. PLEADING. MISJOINDER.. 

A bill was filed by five several occupiers of houses in a town, to restrain the erection 
of a steam- enf^ine. which would be a nuisance to each of ihem. Held, that each i.ccu* 
pier had'a distinct right of suit, and therefore they could not sue aa co-plainiifiTs. 

[Hudson V8. Maddison; 35 English Chancery Reports, 352.] 

The bill was filed by five persons occupying houses in the town 
of Louth, in Lincolnshire, for an injunction to restrain the defend- 
ant from proceeding to erect a steam-engine and chimney in the 
neighborhood of plaintiflF's houses, on the ground that the 
steam-engine would prove a nuisance to the plaintiffs. An in- 
junction was obtained ex parte. 

Thb Vice Chancellor. — The only question is, whether the 
principle of lord Eldon's decision in Jones vs, JDel Rio, is ap- 
plicable to the present case. In the cases where the attorney- 
general sues as representing the whole community, and certain 
individuals join with him, as relators and plaintiffs, representing 
themselves as suing on behalf of themselves and all other per- 
sons affected by a nuisance, their being so added as parties, 
amounts only to that which the attorney-general, as thq infor- 
mant on behalf of the public, had already done for them. But 
those cases are no authority for a case like the present, where 

* Under a contract B. was to run A.*s mill for one year, and manufacture A.*8 cot- 
ton at a certaii^ price. B*f and not A., was held liable for damage resulting from negli' 
gence in running the mill. {Fwk ts. T%e Pramingkam Manufacturings Company, 14 
rick., 491.) BoaU were furnished by a canal company to A. to transport eoal, A. fur- 
nishing horves and men. Held, that the company was not responsible for the negli- 
gence of those managing such boats, in running against the boat 6f a third person.— 
(Bl0Uenbergtr ts. SchuffkiU Co., 2 MUes, 309.) 
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Beveral individuals having each an independent interest with 
respect, to the matter complained of/ choose to file a hill to 
which they do not make the attorney-general a party, praying 
a general decree as to that matter which separately affects the 
separate case of each of them. Whether a bill so constructed 
could he sustained, is a question which formerly gave rise to 
some fluctuation of opinion. 

When the case of Cowley vs. Cowley was before me, I was 
furnished b^ the redstrar with a note of a case before lord 
BatHubst, m which his lordship, at the hearing, dismissed those 
parties from the suit who hau no interest, "an^gare relief as to 
those who had an interest. I also had a conversation with lord 
CoTTENHAM, relative to the question in Cowley vs. Cowley y and 
his lordship then expressed uiat opinion which appears in the 
report of we case. 

In the present case the bill is filed by five persons, each 
having a separate tenement ; and they represent that the erec- 
tion of the steam-engine and chimney will operate as a nuisance 
to all of them. They therefore have joined their oases together. 
It is obvious, however, that as each of them has a separate nui- 
sance to complain of, that which is an answer to one may not be 
an answer to the other ; and if, upon such a bill, a decree were 
to be pronounced, it must be a decree which would provide for 
five different cases, and I do not think such a decree could be 
made. 

This bill asks for no relief, but only for an injunction ; and if 
the court sees that the injunction asked is one that could not be 
maintuned at the hearing, why should it now continue the in- 
junction ! We have the express authority of lord Eldon, in 
Jonee vs. Del Bto^ that on a motion to dissolve an injunction, 
a defendant may rely on the same objections to the bill as 
would have formed a ground for demurring to it. In that case, 
the defendant had not demurred to the bill, but had put in his 
answer to it; so that he had given an apparent stability to it in 
this court ; but, nevertheless, lord Eldoit dissolved the injunc- 
tion ; and, what is very remarkable, the injunction was one he 
himself had granted. As the law of this court now stands, the 
objection which the defendant has taken, is one he had a right 
to take ; and, as he has thought proper to exercise that right, 
the court is now bound to entertain the objection; and, in my 
opinion, it is a valid one, and, therefore, the injunction must be 
dissolved. 



40 DAMAGES, MEASURE OF, Jan't, 



DAMAGES, MEASURE OF. COVENANT TO REPAIR. 

The defendant became the lessee of premises, which at the time of taking them were 
old and in bad repair, under a demise containing a covenant to repair. The premi- 
ses were destroyed by fire. The cost of reinstating them would amount to i& 1,635 » 
but when so reinstated they would be more Taliuible by £600 than they were at the 
time of the fire i-^Held, that the defendant was liable to pay the sum of £1,095 only 
as damages for the non-repair, that being the amount of the plaintifis' loss. 

] Tates and others vs. Dumier* Court of Ezcheqaer, April 26, 1855.] 

The declaratibn stated that the plaintiffs T\rere possessed as 
assignees of a messuage and premises for the residue of a term 
of years/ under a lease whereby they had covenanted to repair 
the same ; that they demised the same to the defendant, subject 
to certain terms contained in certain letters, which terms were 
that the defendant should pay insurance on them, should main- 
tain them in as good a state as they would be in when the 
repairs agreed on by the plaintiff were done ; and further, that 
he would keep the roof water-tight, and keep the windows whole 
throughout. Breach, that the defendant did not maintain the 
premises'in repair, but suffered them to be ruinous and prostrate, 
whereby the plaintiffs had become liable to pay the amount of 
the dilapidations for want of repairs, and to rebuild the messu- 
age and premises. 

Pleas, inter alia a denial of the tenancy, and a traverse of 
breach of the terms and "conditions in the first count. " 

At the trial before Pollock, C. B., at the London sittings, 
after Michaelmas term last, the facts were these : — The plain- 
tiffs, being the assignees of a residue of a term of years .in a. 
warehouse and dwelling-liouse in Upper Thames street, and being 
under a covenant to repair the same, let them to the defendant 
on the terms that the defendant should also repair them. The 
premises, whikt they were in possession of the defendant, were 
destroyed by fire. At the time of the defendants taking them 
they were old and in bad repair ; and evidence was given that 
the cost of reinstating them would be <£1,635, but when so reinsta- 
ted they would be more valuable by JE600 than they were at the 
time of the fire. An expense of £84 had been incurred in re- 
spect of the premises, by order of the district surveyor. The 
premises had been insured for ^1,000. The learned chief baron 
directed the jury to say what would be the cost of restoring the 
premises to the state in which the defendant undertook to place 
them ; and, secondly, what was the plaintiffr' loss from the 
destruction of the premises. The jury four i, in answer to 

* Vol. zxiv.» page 226» Enslish Law Journal Rcporu. 



1856.] DAMAGES, MEASURE Ot 41 

the first question, that Xl,635 would be the cost of restoring 
the premises, and stated, in answer to the second question, that 
X600 was to be deducted therefrom if the defendant was bound 
to make good the plaintiffs* loss only. A verdict was according- 
ly taken for the sum of £1,635 and X84, amounting to £1,719, 
with liberty to the defendant to move to reduce it by £1,000, 
the amount of the insurance, and also the £600. 

Bramwell ha ing, in Hilary term last, (Jan. 16) obtained a 
rule nm, accordingly. 

Phipson showed cause. — The only question in this case is, 
whether the plaintiffs are entitled to rec<^er,, as damages, the 
full amount of the cost of rebuilding the premises, or whether 
the defendant is at liberty to deduct the increased value, nam:- 
ly, £6P0, over and above what the premises would have been 
worth if there had been no fire at all, together with the insu- 
rance. 

[Mabtin, B. — The. defendant is liable for the repairs and for 
the destruction of the premises, according to their value at the 
time of their destruction.] 

[Parks, B. — The defendant must pay, as damages, so much 
as will place the premises in the same state.] 

Pollock, 0. B. — If the plaintiffs were to get £1,635, they 
would receive £600 more than the amount of their damage.] 

[Parke, B. — The defendant in this case is unable to make 
good the damage to the premises without putting them into a 
better state. In The Duke of Newcastle vs. the Hundred of 
Bruxtowey* it was held, that in assessing compensation for the 
demolition of a dwelling-house under 7 & 8 Gteo. IV., c. 41, the 
jury ought to consider what sum would be necessary to repair 
the injury and replace the building in the state it was in when 
the outrage was committed, and not whether the plaintiff was 
likely to make it his residence, or whether it was suitable for 
such residence. In Vivian vs. Champiuny\ Lord Holt says, 
" If the premises were out of repair in the ancestor's time, yet, 
if the lesspr suffered them to continue out of repair in the time 
of the heir, that is damage to the heir, and he shall have an 
action, and on these actions there ought to be very good dama- 
ges, and it has always been practiced so before pie and every- 
body else that I knew. We always inquire in those cases what 
it will cost to put the premises in repair, and give so much 
damages, and the plaintiff ought in justice to apply the dama- 
ges to the repair of the premises." The defendant must pay as 
damages as much money as will put the premises in the same state 
of repair as when he took them.] 

• 4 B. 4& Ad., S73 ; S. C, 2 Law J. (Rep., N. SO M. C, 47. 
t2LordRajrm,1125. 
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It is submitted that the defendant is not entitled to the re- 
duction of £600. 

WilleSy contra, was not called on to support the rule. 

Per Curiam.''^ — The rule must be absolute to reduce the dam- 
ages by striking off £600 and £1,000, the amount of the insu- 
rance, from the entire sum rocovered. The verdict will, there- 
fore, stand for the sum of £119. 

Rule absolute accordingly. 



PROfflBITORY LIQUOR LAW. 

[SUde vs. Berberrick, State ts. Ibffnbee; New York Supreme Court, Gene- 
ral Term, July, 1855. Before Justices Brown, Stong and Rockwill.] 

The supreme court of the second judicial district has given 
its decision in these cases. The question involved was the con- 
stitutionality of the liquor law of this state. Each of the 
judges delivered opinions, and though not arriving at. similar 
conclusions, decided to reverse the judgment of the court below. 

Judge Bbown, who delivered the opinion of the court, main- 
tained that liquor is property in the fullest sense of the word, 
and that the legislature has no right to deprive it of the rights 
which appertain to property in general, and therefore no right 
to forbid its sale. Nor has it any right to interfere with the 
right of legal action for the protection of property, or deprive 
liquor of any of the defences with which the constitution sur- 
rounds private property, by declaring it a nuisance. He exam- 
ines the various opinions given by the justices of the supreme 
court of the United States, to show the right to import liquor, 
which is confirmed by congress, carries with it the right to sell ; 
and infers that the legislature has no right to forbid the sale of 
liquors imported under the United States laws. He concludes : 
"1 therefore arrive at the conclusion that so much of the first 
section of the act under consideration as declares that intoxica- 
ting liquors shall not be sold, or kept for sale, or with 
intent to be sold, except by the persons and for the spe- 
cial uses mentioned in this act; so much of the sections 6, 
7, 10 and 12, as provides for its seizure, forfeiture and destruc- 
tion ; so much of the 15th section as declares that no person 
shall maintain an action to recover the value of any liquor sold 
or kept by him which shall be purchased, taken, detained or in- 
jured, unless he proves the same was sold according to the pro- 

* Pollock, C. B., Parue, B., Platt, B., and Martiit, B. 
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visions of the act, or was lawfully kept and owned hj him ; so 
much of the 17 section as declares that upon the tnal of any 
complaint under the act, proof of delivery snail be proof of sale, 
and proof of sale shall be sufficient to sustain an averment of 
unlawful sale ; and so much of section 25 as declares that in- 
toxicating liquor, kept in violation of any provision of the act, 
shall be deemed to be a public nuisance, are repugnant to the 
provisions of the constitution for the protection of liberty and 
property, and absolutely void. " 

Judge Rockwell does not regard the prohibitory liquor law 
as unconstitutional. He concedQ9 that property is to be pro- 
tected by law, but holds that it may be taken for tae public 
service, or that its loss may result from measures adopted for 
the public good. The object of the law is the prevention of in- 
temperance, pauperism and crime. These, he says, are proper 
subjects of legislation ; and the question upon which the validity 
of the law must turn,.whether the public benefits of the law are 
greater than its private injuries, is one for legislative discretion, 
and not for judicial interpretatiqn. 

It is claimed that all ^^ liquor, the right to sell which is given 
by any law or treaty of the United States, " is excepted from 
the prohibition of the law, and that as this clause (the lav; being 
penal) must be interpreted strictly, it permits the sale of all im^ 
ported liquors. Besides, if it be construed literally, the clause 
is nugatory, as the right to sell imported liquor, even in the 
original packages, is not given by any law of congress, but only 
inferred from it. But the county judge committed error in re- 
fusing bail; and on this ground the conviction of the defendant 
was void. 

Judge Strong's opinion is able and elaborate. He takes the 
ground that the clause of the law relating to imported liquors 
does prohibit their sale, except in the condition in which they 
may, according to the decisions of the supreme court, be sold 
under authority of congress ; that is in their original packages. 
He does not think that it was incumbent on the justice, in the 
particular case before him, to accept the proffered bail, but he 
thinks in denying the right of trial by jury, the law itself in- 
fringes the provisions of the constitution. 

Property must be protected by law, and that, too, without re- 
ference to its greater or less utility. The duty of protection 
extends to whatever has been held and enjoyed as property by 
custom and the usages pf the country. No power is given to 
any man or body of men to discriminftte. The only attempt 
that has ever been made ixx this state to legislate any species of 
property out of .existence, was in the; ca«e of slavery^ apd there 
slaves were not. property at common law. The powet of aliena^. 
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tion is an essential incident to the right of property; and 
though the manner of selling may be regulated, the right to 
sell cannot be destroyed. That intoxicating liquors are and 
have always been property at common law, is clear. Imported 
liquors &re expressly recognised as property by law, and whether 
the state can lawfully prohibit the manufacture of domestip li- 

Iuors or not, after they have been manufactured they are evi- 
ently property. Upon this point the judge arrives at the 
following conclusion : '^ I consider the statute in question as 
mainly prohibiting the sale of intoxicating liquors as a beveraee, 
and destructive '101 its principal value, and with that impression 
I must adjudgo it to be null and void to that extent. " 

Of the three judges of the supreme court in the second dis* 
trict, two have thus pronounced the prohibitory law unconstitu- 
tional — Judge^BoCKWELL maintaining the opposite opinion. 

Livingston's Law Register* 



EMPLOYMENT OF SLAVES. 

PERMISSION TO SERVE ON STEAMBOATS. 

In Louisiana peraiiMion for a slave to serve on a parlicular steamboat does not warrant 
his employment on another, without the consent of the owner. 

[Rountree vs. Brilliaivt Steamboat Company; 8 La. Annual Reports, 289.] 

Slidell, C. J. — The evidence in this cause satisfactorily es- 
tablishes the following facts : that the slave Jesse was the prop- 
erty of the plaintiff ; that he was worth the amount awarded by 
the judgment below ; that he was received on board of the 
steamboat of defendants' in the capacity of a cabin servant, and 
carried up the river without the consent of plaintiff, and with- 
out her knowledge ; that the boOers of the steamboat exploded ; 
that the slave was scalded, from the effects of which he soon 
after died. 

The evidence is so clear as to the occasion, and the severity 
of the injuries which befel the slave, that the appellant has not 
attempted to dispute them ; but has, at much length, argued 
that the consequent death of the slave has not been proved. 
Two witnesses, who had deposed as to his condition on their 

J)ersonal knowledge, were permitted, without objection, to testi- 
y that they "understood'* afterwards that he died from scald- 
ing and other wounds. We do not think the appellant here can 
call upon us to disregard this testimony entirely, because it is 
hearsay. His acquiescence in its admissioi;! may naturally have 
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led the plaintiff to abstain from . offering further evidence to 
show that the apparently dying condition m which witnesses saw 
the slave after the explosion, was actually followed soon after 
by death. We do not say if a judgment came before us resting 
wholly on hearsay evidence received below without objection, 
we should feel bound to affirm it. It is unnecessary to push the 
inquiry to that extent. Here is a case where hearsay evidence 
is accompanied by direct and unexceptional testimony, strongly 
indicating the probability of its truth. Besides, the objection 
comes with a bad grace from the defendants, whose business it 
was, having taken away the slave without, the owner's consent, 
to bring him back, or account for him. 

Upon the question of the defendants' liability we find no dif- 
culty. The purpose and scope of the statute is a stem and 
stringent protection of this class of property from loss, by the 
bad faith or negligence of those engaged in the navigation of 
water-courses. The consent of the master of the slave is scru- 
pulously exacted ; the liability for damages, if the slave is car- 
ried without the master's consent, is clear. (See the statutes of 
1816, 1835, p. 152 ; 1840, p. 89.) It is true the plaintiff had 
given her consent to the employment of the slave on another 
steamboat ; but the proof is satisfactory that she was ^ignorant 
of' his discharge from that boat ; and that as soon as he was dis- 
charged, he applied for service on bpard the defendants' vessel. 
The oflBlcer who employed him knew who his owner was, and his 
previous employment on board the Natchez, but asked him for 
no pass or authorization from his owner, although> he acknow- 
ledges he knew it was the rule on all boats not to hire slaves 
without a pass or permission. The consent that the slave should 
serve on board a particular boat, does not excuse 'the absence of 
a consent to his employment elsewhere. Judgment affirmed. 
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RELEASE. OF SURETY OF GUARDIAN NOT NECESSARILY AN 
ENTIRE RELEASE OF CO-SURETY. 

A becomes the guardian of three iofants, and B and C are his securities in his official 
bond. A never settles his accounts, and after the infants arrive at aice, they unite in 
a deed by which, for valnabl'e consideration, they release B from *' all liability on ac-. 
count of his suretyship** aforesaid, and '* all claims and demands, of whatsoever 
nature or kind, thence arising ; provided that *' this release ** shall not be understood 
to operate a discharge to C of his liability " as co-surety. A is iMMolveni, Hkld : 
The release to B does not discharge C, except as to such portion of the debt as 
(if he had been made to pay ii) he might have recovered against B, but for the 
release. 
C is therefor^ liable, at the suit of the wardi*, for one-half of the debt due from A 
* to them. 

\Hewitfs adm*r. v. Adams and eUs. Messrs. Patton and Heath's Reports of 
Special Court of Appeals of Virginia, p. 34.] 

In February, 1829, Ann W. Robinson, William P. Claytor, 
and Martha, his wife, (late Mjrtha Robinson,) and James C. 
Robinson, filed a bill in the Circuit Court of Lynchburg, from 
which it appeared that they were the only children and distri- 
butees of James Robinson ; and that in 1815, after the death 
of their said father, Samuel Robinson became their guardian, 
and executed with Edmund Read and John Hewitt, his securi- 
ties, the usual bond in the penalty of $1,800. In 1826, 
Edmund Read, pne of the said securities, entered into a cove- 
nant with the plaintiffs, by which, after reciting their desire to 
compromise with him, it was agreed — " that provided the said 
Edmund Read shall execute his bond for the payment of the 
sum of twenty-five pounds, thirteen shillings, and ten pence, to 
each of us, the said Nancy Robinson, Patsey Robinson, and 
James Robinson, it being the one full half of the sum of fifty- 
one pounds, seven shillings, and eisht pence, (the sum supposed 
to be due them by the guardian,) then and in that case the said 
Edmund Read shall, immediately after the performance of the 
condition aforesaid, to be performed on his part, be by these pre- 
sents entirely and clearly released, discharged and acquitted, of 
all liability on account of his securityship, for the said Sam'l Ro- 
binson as aforesaid, and from all claims and demands of whatso- 
ever nature or kind thence arising ; provided, always, that the 
present release shall not be understood to operate a discharge to 
the said John Hewitt for his liability on account of the guardian- 
ship aforesaid. " 

When this paper was executed, the plaintiffs were all of age, 
and in their bill they profess their readiness to abid'e by it, and 
ask for no proceedings against Read. They ask for a decree 
against their guardian's estate and against Hewitt, for the 
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balance tbat may be due them, after crediting it with the 
amount received from Read. The proper accounts were ordered, 
and it was found that the amount due by their ffuardian to each 
of the plaintiffs in January, 1826, (the date of the release,) was 
$246 17. Pending the suit, John Hewitt died, and Ann W. 
Robinson intermarried with Henry Adams. The suit was 
revived a^inst Jesse T. Hopkins, administrator of John Hew- 
itt ; and Henry Adams was aomitted as a party plaintiff with his 
wife Ann. 

At the hearing of the case in 1846, the court (Judge N. M. 
Taliaferro,) decree^ that Oamet Lee, administratpr of Samuel 
Robinson deceased, the guardian, (he died before the commence- 
ment of the suit,) should pay out of his decedent's estate one-half 
the above stated debt, to wit : the sum of $128 08, to each of the 
plaintiffs, and should also pay to each of them the sum of $37 
12, (that being the excess of the other half over the amount 
received by the plaintiffs from Read,) with interest on both sums 
from the lOth day of January, 1826, till paid. It was further 
decreed, that if the said sum of $128 08, with its interest as 
aforesaid, was not made out of the estate of said Samuel Robin- 
son, then the said Jesse T Hopkins, administrator as aforesaid, 
should pay the same out of the estate of his intestate. In 
effect, it was a direct decree against the estate of Hewitt, for 
Robinson's estate was so nearly insolvent, as to be able to pay 
only about thirty or forty per cent, of the three smaller sums 
(of $87 12 each,) decreed against it. 

From this decree Hewitt's administrator appealed to the 
court. 



Garland^ for appellant, submitted the case on the petition of 
appearance for the appellees. 



•p^. 



The ground of error stated in the petition of appeal was 
as follows : The release to Read operated in law a discharge of 
Hewitt, who was a joint security with Read, to the guardian's 
bond. Blow v. Maynardy 2 Leigh, 29; Everard v. Byme^ 
Litt. Rep. 191 ; Clayton v. Kynaiton, 2 Salk. 574. 

In the case of Blow v. Maynardy Judge Green said : " A re- 
lease of one of several obligors, whether the obligation be joint 
only, or joint and several, is a release to all, even if it contain 
a proviso that the others shall not have the benefit of it. " 

Judge Cabell said : " A release to one of two joint obligors, 
or to one of two joint and several obligors, is a release to the 
other. The bond is thereby discharged as to both, and no action 
can be sustained upon it. No body denies that this is 
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8q in court of law, and there is not an instance in any of the 
books, in which it has been held to be otherwise in a Court of 
Equity." 

The bond was not necessary to bind Samuel Robinson, the 
guardian, but Edmund Bead and John Hewitt, the securities, 
were only bound by the bond ; therefore, whatever discharged 
the bond as to Bead, discharged it as to Hewitt. 

Field, P. The decree of the court below in this case, is to 
be affirmed with costs. We deem it unnecessary to express our 
opinions otherwi|(e than by a reference to the opinion of Judge 
Taliaferro, in which we all concur, and to cite the following ad- 
ditional authorities : 1 Story's Equi. Jur., § 498 a, and note 3 ; 
yfaggoner v. Dyer, 11 Leigh, 884. 

The opinion of Judge N. M. Taliaferro, delivered in the 
court below, and above referred to, is as follows : 

^^ I do not think that the case of Blow v. Maynard rul^s this 
case. In that, the rule that a release of one of two or more 
joint and several obligors releases all, was recognized, whether 
standing in the relation of principals or sureties. Blow was 
surety for Davis guardian of the three female plaintiffs. Davis 
becoming embarrassed. Blow paid to one a sum to be released, 
and took a release and an assignment of the bond ; ho paid to the 
other a sum* to be released, and took a release ; and the last pro- 
secuted her suit and obtained a decree for the entire amount of 
her claims against her guardian^ which wad paid by Blow. Ha 
then brought his suit in chancery against Davis and others, 
claiming as assignee of one of Davis' wards, and to be re-im- 
bursed the amoimt paid to the others. It was held that the re- 
leases were entire discharges of the bond, so that there was 
notning for the assignment to operate upon. If this. had not 
been so, then Blow would not have recovered to the extent only 
of the loss he was subjected to, but the entire amount of Davis' 
debt to his wards, though Blow had paid less. He did recover 
the full extent of the simis paid to the wards. 

No one would be found to quarrel with this decision. It would 
have been obviously unjust had it gone further ; and the only 
thing in respect of which it could be questioned is, whether it 
should have gone as far as it did, on the reasoning of the judges 
who sat in it.. 

I do not mean to question that case, though unable to sea very 
distinctly how the reasoning of the judges and the decree, as to 
the sum paid for the first release, can be reconciled with the 
leading principle stated in it. Blow was declared to be entitled 
to stand in the shoes of Davis' wards and to recover the amount 
he paid them for his principal, Davis. He was supposed to have 
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paid as surety for Davis, in part of his enretysliip. It was de- 
claredy however, that Davis was discharged by force of the re- 
lease to Blow, — and the wards could have maintained no action 
on the bond. If this was so, then, though Blow, the snre^ of 
Davis, might be said to be entitled to stand in the shoes of the 
wards, it cannot well be seen of what use it could be to him to 
be placed in them, when the release would be a full answer to 
an action whether brought by them or him. It is true, that a 
surety paying the debt for his principal is entitled to a cession of 
the rights of action of the creditor ; and*upojp 1^ principle 
Blow was entitled to recover from Davis every thing he as sure- 
ty paid for Davis. This principle could hardly, however, be 
extended so far as to have given him the right to recover, in ad- 
dition, what he paid for himself upon a contract of his own. It 
by no means follows, that when a surety gives the creditor a 
sum of money to release him, that he pays that sum as*surety 
for his principal, in discharge of the debt, though it is true, as a 
matter of fact, that if he had not been surety he would not have had 
it to pay. He goes to the creditor and says to him, here you 
have a bond against myself and another ; I am the surety; what 
will you take to let me off ? I do not want to pay the debt, nor 
hereafter to be liable for it ; I will give you $100 to release me. 
In such a case, if the creditor takes the $100 and releases the 
surety, ci&n it in any sense be said that this sum is paid for the 
principal, or towaros the debt ? It does not seem to me that it 
can ; but, on the contrary, it is the consideration of the contract 
to release, and so paid for the release. This was Blow's case in 
respect of one of the wards of Davis, and the court directed it 
to be paid back to him out of Davis' estate, upon the ground 
that he paid it for Davis. 

I do not quarrel with the case ; on the contrary, I think it 
was decided right ; but I state the above views to show that 
though the principle that a release to one is a release to all of 
several joint or several obligors, was recognized, yet that it was 
not permitted, even in the case otBlow v. Maynardy to obstruct 
the course of justice. 

This case is a very different one. Robinson's wards released 
Read, one of the sureties of their guardian, but at the same 
time incorporated into the release a proviso thai it should not 
operate a release to John Hewitt, the other surety. The wards 
and Kead, in a contract to which Hewitt was no party, agreed 
mon its terms— one of which was, that it should not extend to 
Hewitt. Hewitt now says that it shall. There is some author- 
ity for this bold pretension, in an oliter dictum of Judge Green 
in Blow V. Maynard ; but as this question was not presented 
in that case, I do not feel myself bound thereby. 
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I do not mean to discuss this proposition at any length, hav- 
ing neithei^ the time nor means of aoing so. What was the in- 
tention of the parties, is as obvious as the paper on which the 
release is written, — ahout that there can be no doubt. It never 
was intended to release Hewitt. Nay, it was intended to pro- 
vide against it. Now, I am told that the law, in the place of 
sustaining and enforcing the intent thus clearly manifest, stops 
it, refuses to let it govern the contracts between these parties, 
and deliberately violates it. This is not its office in relation to 
any other things, a&d I do not think it ought to be in this in- 
stance. If Hewitt were injured by the release of Read, if he 
was or could be placed in any worse situation by it^than he occu- 
pied before, then it would be right for the loss to fall on those 'who 
did the wrong. But no such thing is pretended, or. if pretend- 
ed, no such thing would be true. There stands the bond, alter- 
ed in no respect to the prejudice of Hewitt. He can be called 
on to pay no more than he would have been bound to pav if the 
release had never been given, and it shall not be my fault if he 
pays less on that account. 

The case of Solly \r. Forbes^ &c., 2 B. &; B., whi^^h I find in 
6 English Common Law Reports, p. 11, is not unlike this case, 
and justifies the decree I shall render. A release was ^iven 
by Solly, the plaintiff, to EUeman, a partner of Forbes, with a 
provision that it should not prejudice any claims which the 
plaintiff might have against Forbes, the other partner; and 
that in order to enforce the claims against Forbes, it should be 
lawful for the plaintiff to sue EUeman, either jointly with Forbes 
or separately. In an action of assumpsit against EUeman & 
Forbes, this release was pleaded by EUeman, and was set out 
in oyer in the repUcation, with an averment that the action was 
prosecuted against EUeman jointly with Forbes, for the purpose 
of enabling the plaintiff to recover payment of moneys due 
from EUeman & Forbes, either out of the joint estate of EUe- 
man & Forbes, or from Forbes, or his separate estate. The re- 
f)Ucation was demurred to, and the demurrer over-ruled. Dal- 
as, G. J., in deUvering the opinion of the court, after declar- 
ing that it was the intention to release EUeman as to person and 
efiects, but not Forbes ; that the release was not absolute and 
unconditional, but in terms conditional and provisional, being 
made subject to an exception, says : Against this, objections 
of a technical and artificial nature have been raised. ^He states 
these objections to be, that whenever the word release is made 
use of it must operate absolutely and unconditionally, though 
followed in th.e same sentence by words which show it to be 
partial and particular only, the general words being in no res- 
pect repugnant to the special words, but the latter a quaUfica- 
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tion, merely of the former, leaving the release to operate to 
every purpose, except to the exclusion of the particular pur- 
pose which the parties have declared it to be their intention it 
shall not exclude. After stating these objections, he cites 
many cases in which they have been disregarded, and quotes 
with just commendation, the words of Lord Hobart in the Earl 
of Glanricard's case : — " I exceedingly commend the judges^ 
that are curious and almost subtle to invent reasons and means 
to make acts according to the just intent of the parties, and to 
avoid wrong and injury which by rigid rulen miffiU be wrought 
out of the act." In the case of SoUy v. FarSeSf 4;c., the re- 
lease of EUeman was not aUowed to operate to discharge 
Forbes. It was a demand against the defendants, as partners, 
for a partnership debt, due by them to the plaintiflT, and if the 
principle is of universal application, that a release of one is a 
release of all, then Forbes was entitled to be discharged.* That 
was a case at law, where, if at all, the rule would be applied in 
all its rigor. 

This case differs from that in no respect but this, that this is 
in equity and Hewitt is a surety. Though a surety he relieg 
upon no equity but upon the law, and pleads it as a matter 
of legal defence. If it would not protect him at law, — ^as it 
seems it would not, on the authority of SoUy v. ForbeSj 4;c., — 
much less should it protect him here, where it is against all the 
justice of the case. This view corresponds with, and is sus- 
tained by the doctrine of the civil law in relation to releases. 
By the civil law releases are divided into two kinds, real and 
personal. A real release is where the creditor declares that he 
considers the debt as acquitted, or where he gives a discharge 
as if he had received payment, although he has not ; such a re- 
lease is equivalent to a payment, and renders the thing no lon- 
ger due. A personal discharge or release is that by which the 
creditor merely discharges the debtor from his obligation ; such 
a discharge magis eximitj personam debitoris ab obligatione quam 
extinguit obligationem.—Poi\L\Qr on Ob. 360. Such a discharge 
to one surety does not extend to the other. At page 861 Po- 
thier says : " A personal obligation or discharge to, one surety 
does not discharge his . co-sureties : — ^Nevertheless, if the co- 
sureties were entitled to compute upon having recourse upon 
the one discharged, having contracted their engagements at 
the time with him or after him, it is equitable that a discharge 
granted to him should liberate them in respect to the part for 
which, after payment of the debt, they would have had recourse 
against him, if he had. not been discharged." The reason is 
strikingly sensible and just. In conformity with these princi- 
ples, I think it right, that whilst Hewitt shall not be discharged 
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by the release to Bead, he shall be held responsible to no fur- 
ther extent than he wonld be if Bead had not been discharged. — 
And so the plaintiffs will be entitled, as against him, to no more 
than one-half of the demand against Bobmson, the guardian. 

I feel better satisfied with this opinion, as I find it to agree 
with an opinion deliyered by Judge Daniel when he sat on a 
former occasion in this cause. I find his note filed in the pa- 
pers in this cause in the following words : ^^ Is this cause in a 
situation for a decree for an account a^'st the adm'or of the 
guardian? If^ so, let an account be ordered. The deed filed 
cannot operate *to defeat the plaintiffs' remedy against their 
guardian, nor should it avail to discharge his securities further 
than it was intended and expressed that it should ; that is to 
say, to protect Bead from any further demand on account of 
one-half of what was due the plaintiffs, if they should fail others 
wise to get it." 

Let a decree be drawn for the balance due the wards, dis-^ 
charging Bead, and making Hewitt responsible only to the ex* 
tent of one-half of the amount due the plaintiffii. 



INJUNCTION; WHEN GRANTED. 

A obtains advances from B & C, his millers, to pay off j oddments against himself 
upon which exe«-ntions had issued, and B & C take an assignment of one of the 
judgments to themselTCS. These advances were obtained on A*s crop of wheat, to 
be theitafter delivered. B &. C afterwards made further advances of money and 
produce to A on the same account. After the wheat is delivered by A, and before 
any settlement of the accounts between them, B & C sue out execution on the 
judgment assigned to them against A. 

Held : An ii^unction lies to restrain the execution of the judgment until a settle- 
ment of the accounts between A and his millers can be had before a commissioner, 
and upon such account being returned, the injunction should be dissolved in 
whole or in part, or perpetuated according to the result of such accoimt. 

[IsUr ▼. WUlis. Messrs. Patton & Heath's Reports. Special court of ap- 
peals ef Ya. 43.] 

Abraham Isler filled a bill in September, 1847, in the Cir- 
cuit Court of Jefferson, against Thomas H. and WiUiam B. 
Willis, millers of that county, alleging that, in 1845, he applied 
to those gentlemen to adyance him about 9400 on his crop of 
wheat then on hand, to pay off an execution against him, in the 
hands of the sheriff, in the name of one Culverson ; and that 
they did adyance him 9399, and paid it to Robert Jjucas, the 
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sheriff; that another execution in the name of Turner A. Mil- 
ton and wife, against him, came to the hands of the sheriff in 
the same year (1845,) for the sum of 9^89 86, with interest 
and costs, and that he a^in applied to the Messrs. Willis for 
another advance to pay it off, and that they advanc^ on this 
application about 9463 22 ; that he proceeded to deliver and 
did deliver to them 961 bushels and tnree pounds of wheat, at 
the price 91 20 per bushel ; that besides the advances above 
stated, the Messrs. Willis let him have several barrels of flour, 
679 pounds of bacon and 48 pounds of lard, aad^ further ad- 
vanced him 9100 for harvest purposes ; that no settlement of 
these transactions had been had between them ; that the 
Messrs. Willis had taken an assignment from Turner A. Milton 
and wife of judgment aforesaid, and had thereupon issued a 
new execution against him for the same amount, although the 
first execution had been returned, ^^ money made and 'paid 
to T. A. Milton, plaintiff." The bill asks for an injunction 
against the said execution, and an account of the transactions 
between the parties, alleging that on such account a large bal- 
ance would be found due to the plaintiff. The injunction was 
allowed. The answer admits substantially the allegations of 
the bill in respect to the amounts advanced by. .the Messrs. 
Willis to Isler ; denies that any price was fixed for the wheat ; 
alleges that they became the assignees of Milton at the plain- 
tifi^s request, and denies that the judgment in favor of Milton 
had been ever satisfied. It is further alleged and proved, that 
the question raised in regard to the return on the first execu- 
tion, had b^en raised h^ the plaintiff on a motion at law to 
Stash the second execution, and that the court had over-ruled 
e motion and sustained the second execution. Finally, the 
answer denies any indebtedness to Isler, on account of their 
wheat and other transactions ; but admits that the Milton exe- 
cution is to be credited by the sum of 989 66. 

On the hearing of the case, the court dissolved the injunction 
(except as. to the sum of 989 66,) without ordering an account 
between the parties 

From this decree Isler appealed to this court. 

Steger, for appellant. 
Patton^ for appellee. 

Thompson, J. The court is of opinion, that instead of dis- 
solving the injunction, the court below should have over- 
ruled the motion to dissolve, and should have referred it 
to a master commissioner of the court, to take an account be* 
tween the parties, as to all matters growing out of the sale and 
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delivery of wheat by the plaintiff to the defendant ; estimlsiting 
the wheat at such price as the evidence might show the plaintiff 
to be entitled to, and crediting the defendants with such just 
payments and offsets as they might be entitled to ; so as to as- 
certain whether or not the plaintiff was entitled to a larger 
credit on the execution than the ^Sd 66 admitted by the an- 
swer ; and if so, how much. The court should, in such inter- 
locutory order of account, have reserved liberty to the defen- 
dants to repeat their motion to dissolve upon the coming in of 
the report of the cojnmissioner, and upon such motion should 
have dissolved, m whole or in part, or perpetuated the injunc- 
tion, and disposed of the question of costs, as the result of the 
accounting should have rendered proper. 

The decree was, " That the decree of the court below be re- 
versed and annulled," with costs,'&;c., ^^ and the cause reman- 
ded to the Circuit Court of Jefferson for further proceedings to 
be had therein, in conformity with the foregoing opinion." 

The other judges concurred in the opinion of Thompson, J. 



INJUNCTION; WHEN BILL DISMISSED. 

A files a bill against B to enjoin a judgment on the ground of usury. Tbe allegations 
or the bill ara denied in the answer, and unsustained hy proof. Hkld : 
Such a bill should be dismissed, and wbaterer ground there may be oo the face of 
the bill and answer to atupeet usury; in the absence of proofs relief should be 
denied. (Accord. Wise v. Lamb, 9 Grat. p. 294.) 

[Si%eed y. Smith. Messrs. Patton and Heath's Reports. Special Court of 
Appeals of yirginia, p. 46 J 

James A. Smith filed his bill in 1847 in the Circuit Court of 
Mecklenburg^ praying an injunction against Joseph G. Sneed, 
to restrain him from further proceeding upon a judgment for 
93,500 against the sud plaintiff. The bill alleged that the 
judgment was one confessed by the plaintiff upon a bond for the 
amount stated, which bond was given in consideration of indebt- 
edness from the plaintiff to the defendant, arising out of 
various usurious transactions, which were stated in detail ; and 
it asked for a discovery from the defendant as to all the matters 
alleged. 

An injunction was granted as to the sum of 91,530 19, part 
of the judgment. 

The answer was somewhat contradictory and unsatisfactory, 
and by a careful examination and comparison of the bill and 
answer, grave suspicious of usury were produced ; but the fact 
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of usury was fuUj denied, and no eyidence was offered on 
either side. 

On the hearing of the case, the injunction was dissolved as to 
a part of the sum last mentioned, and perpetuated as to the re* 
mainder. Froi^ this decree Sneed appealed to this court. 

Stanard ^ BouULin^ for appellant. 
Macfarland ^ EhodeSj for appellee. 

GiLMBB, J. The court is of opinion that, whatever grounds 
there may be for suspecting that the appellant exacted from 
the appellee usurious interest upon the various loans in the pro- 
ceedings mentioned ; as the allegations in the bill are denied in 
the answer and unsustained by proof, the appeUee is not entitled 
to any relief. The court is also of opinion, for a similar reason, 
that the appeUee is not entitlisd to any relief as to the credit of 
9350 claimed by him on account of the negotiable note- in the 
bill mentioned ; and that the said decree is, therefore, erroneous. 

The other judges concurred in the opinion of Gilmbk, J. 
Decbbe Bevebsbd. 
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It iff a fandamental principle in thn low of boundarj, that course and distance mast 

jield to a natoral or artificial monnmenL 

If there are two calls in a patent, one for a magnetic line of a given course and dis- 
tance^ and the other for a permanent, sensible object* as the terminus of a line 
and the two calls conflict, the magnetic line must be abandoned and the known 
mi.nuroent must be reached by a line conducting to it, however variant it be from 
the magnetic line called for. 

The court is not restricted in deciding a question of boundarj. to the patent itself 
but maj refer to the original entry, survey and plat, which preceded iu emana- 
tion. 

Jacob B. Brown et ala, v. Benjamin Huger. 

In the District Court of the United States for the Western IMstrict of 
Yirginia at Staunton. October term 18^4. Judge John W. Brocken- 
brough, presiding. 

In this case, which is better known 849 the Harper's Ferry 
case, the opinion of Judge Brockenbrough sets, forth all the 
material facts which arfe necessary to be known in order to a 
full understanding of the principles inToIved and the points ad- 
judged. As the decision is one of novelty and interest in this 
State, we publish, by way of appendix, the points decided in the 
cases referred to in the opinion of Judge B. 
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Counsel for plaintiff Hon. A. H. H. Stuart and Thomas J. 
Michie, Esq.; for the defendant, Hon. James M. Mason and F. 
6. Miller, Esq. 

Brockekbobugh, J. This is an action of ejectment brought 
by the plaintiffs against Benjamin Huger, to recover a tract of 
land containing 39^ acres, situated at the confluence of the 
Shenandoah and Potowmac rivers. Their claim is founded on a 

Satent issued to them by the State of Virginia, bearing date 
uly 29th, 1851. The patent conveys to them the said tract of 
land which is described as being bounded by each of the said 
rivers and the meanders thereof, and by certain artificial lines 
laid down in a plat of survey which is in evidence before the 
jui'y. The defendant, late Superintendant of the Armory and 
Arsenal of the United States at Harper's Ferry, deduces the 
title of the United States, through various mesne conveyances, 
from a patent issued by Thomas Lord Fairfax to Robert Harper, 
dated 25th April, 1751, conveying a tract of land, by metes 
and boimds, containing 125 acres, lying at the mouth of the 
Shenandoah river, and insists that tne patent under which he 
claims, on behalf of the United States, comprehends within its 
boundaries the whole of the land specified in the plaintiffs' 
patent. The evidence on both sides having been concluded, the 
defendant's counsel moved the court to give the following in- 
struction, vi2^ : ^^ That the patent to Robert Harper, having its 
beginning corner on the Snenandoah river, and calling to ex- 
tend thence down the river, by course and ^stance, to the point 
where it appears from the survey made in this cause the river 
Shenandoah unite0 with the Potowmac, and from that point up 
the river Potowmac, by course and distance, to a corner near 
the last named river, opposite to a small island, in construction 
of law the two rivers, are thereby made the boundaries of said 
patent, from said beginning on the Shenandoah to the last 
named corner on the Potowmac. And that if the jury be- 
lieve, from the evidence in the cause, that the land claimed by 
th(3 plaintiffs lay along the rivers Shenandoah and Potowmac, 
within the lines of the patent to Robert Harper, extended as 
aforesaid to the two . rivers, they must find for the defendant, 
the patent under which the plaintiffs claim being junior to that 
of Harper, under which the defendant claims, unless the. plain- 
tiffs should establish a title to the land, in controversy, other 
than through their patent aforesaid." 

This instruction refers to the court the construction of the 
Harper patent, under which the defendant claims. The ques- 
tion, what are the boundaries of that patent ? is certainly a legal 
question, which it is the province of the court to determine. It 
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is a question of the construction of a written instrument, and in 
its solution the court may avail itself of all the lights which any 
other document coimected with the patent, or referring to the 
same subject matter, may throw upon it. The court is not re* 
stricted, then, to the patent itself, in determining its construc- 
tion, but may refer *to the original entry, survey and plat 
which preceded its emanation. Thiis is established by the 
cases cited at the bar, and is sanctioned by the Court of Ap- 
peals of Virginia in the recent case of French v. Banhhead.* 

Are the two rivers, Shenandoah and Potqwmac, then, the true 
boundaries of the Harper patent? Or, is it bounded by the 
right lines, AB. BO. 00. or 018 ? If the former, the patent 
comprehends all the lands covered by the plaintiffs' patent, if 
by the latter, the plaintiffs' patent confers upon them a valid 
title to all the lands between those right lines and the rivers re- 
spectively, unless the Oommonwealth had previously relinquished 
her title by reason of the adverse possession of the defendant 
and those under whom he claims. The court is, therefore, to 
decide a question which lies, at the foundation of the plaintiffs' 
title, and inthe consideration of it, I have bestowed upon it the 
most mature deliberation which circumstances allowed, both 
daring the progress of the able and interesting argument at the 
bar, and since its close yesterday. 

The first call of the oflSce copy of the Harper patent, which 
was read in evidence by the defendant, is clearly erroneous. — 
The call is to run down the Shenandoah from a sycamore on the 
edge of the river, N. 48 W. two hundred poles. Such a line 
would run up the river. The defendant having shown the loss 
of the original patent, and having thus laid a sufficient founda- 
tion to let in parol evidence of its contents, has clearly shown 
the error of the copy of the patent offered in evidence by him. 
It was shown that the original patent was in existence as late as 
1827, and that the courses were copied in a MS. book by the 
surveyor of Jefferson county. The patent was found in the 
proper custody, being in the possession of the widow of John 
Wager, Jr., on^ of the devisees of Robert Harper. The courses 
were also copied from the original by a witness who owned a coter- 
minous tract, and was thus interested in learning the true courses 
of the patent. These two unofficial copies agree perfectly with 
the original survey and plat, and show that the first call of the 
Harper patent was for a line running from a sycamore on the 
edge of the Shenandoah river, extending down said river S. 55 
E. forty four poles. In all other respects the copy of the 
patent conforms to the survey. The two first calls of the patent, 
thus corrected, are as follows: "Beginning at a sycamore 

•llGrat.136. 
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standing on the edge of Shenandoah river and extending thence 
down the said r ver S. 56 E. 44 poles, N. 66 E. 72 poles, to a 
sycamore, standing at that point.*' The point here referred to 
is clearly the point of land formed l>y the confluence of the two 
riyers, for the next call is for a line running up the Potowmac. 
I will first enquire whether the boundary of the Harper patent| 
on the Shenandoah side, is the riyer itself, or the two right lines 
thus designated. 

It is a fundamental principle in the law of boundary, that 
course and distance 4nust yield to a natural or artificial monu- 
ment ; that is to say, if there are two calls in a patent, one for 
a magnetic line of a eiven course and distance, and the other 
for a permanent sensible object as the terminus of the line, if 
the magnetic line, making proper allowance for magnetic varia- 
tion, will not reach the object, the line must be abandoned, and 
the known monument must be reached by a line which will con- 
'duct you to it^ however variant it be, both in course and dis- 
tance, from the magnetic line called for in the patent. There 
is no controversy between the counsel as to this principle. Ap- 
plying it to the case at bar, we find that the two magnetic ^ 
tines first called for in the patent, with due allowance for mag- 
netic variation, instead of running? to the sycamore at the point, 
terminate at nearly the middle of the Shenandoah. These two 
lines are designated in the plat of survey made by the surveyor 
in this cause, by the letters and figures A5, 5, 6. These lines 
must be so varied as to reach the corner, and the two lines AB, 
BG, on the diagram, represent the two lines required by the 
principle we are considering. So far, there is no diflSculty in 
the application of the principle. The counsel for the plaintiffs 
insist that the principle is satisfied by the adoption of* the two 
straight lines AB, BC, (the sycamore called for in the patent 
being located at or about C, in the diagram,) and that these two 
lines, in the most favorable view of the case for the defendant, 
constitute the boundaries of the Harper patent. If this posi- 
tion be tenable, the land lying between the lines AB, BC, and 
the Shenandoah, was subject to entry by the plaintiffs as waste 
and unappropriated land, and a title to it is vested in the plain* 
tiffs by their patent, unless the title of the commonwealth has 
been lost by adversary possession by the United States or by 
those under whom they claim. The counsel for the defendant 
insists that the Shenandoah, and not any right lines whatever, 
constitutes the true boundary of the Harper patent. The call 
is for two lines extending down the river, certain courses and 
distances, to the point. The beginning corner is on the edge of 
the Shenandoah. The terminating comer of these lines is at 
the mouth of the same river. It is said that the call for a line 
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extending down the river, in connection with a call for course 
and distance, is merely a descriptive and not a locative caU, and 
that course and distance, variea only so far as may be necessary 
to reach the known monument at the point, must prevail. Can 
this proposition be correct ? As the lines were to run from a 
point on the Shenandoah river to its mouth, the general direc- 
tion of these lines must have been necessarily down the river. 
So the courses called for must have necessarily run down the 
river, that is, in the general direction of the river in its descent 
to its mouth. There was then no necessity to superadd any 
other description, and the call to run down the fiver could add 
no force to the other calls to run to the mouth by certain courses 
and distances, considering it as simply descriptive. The term, 
then, in this view of it, would be supererogatory and useless. 
It is reasonable to conclude that in employing this term, it was 
intended to indicate some specific purpose, and unless thitt pur- 
pose was to define the boundary of the patent, it is without 
meaning, and must be rejected as surplusage. But in the con- 
struction of written instruments, we must so interpret them as 
to give significance and effect to every part, if it be possible. 
Assuming, then, that the expression down the river is ambiguous, 
and might be interpreted with equal propriety, if it stood alone, 
as either descriptive or locative, that construction ought to pre- 
vail which will give it effect, rather than that which would make 
it senseless, or at the least tautologous. This general view of 
the subject would lead to the conclusion that, in the absence of 
all authority, the term should be considered, in the connection 
in which we find it in this patent, as locative, and not merely 
descriptive. Let us consider the question briefly with reference 
to authority. 

We have no adjudication of the Courts of Virginia involving 
precisely the question now under consideration, Dut similar, if 
not identical, questions have frequently arisen and been adjudi- 
cated by the Cfourts of our sister States.* After reviewing nu- 
merous cases involving this question, the Supreme Court of New 
York says : " There will be seen, moreover, a very distinct and 
strong tendency in the cases I have cited, to turn every doubt 
upon expressions which fix the boundary next the river, in favor 
of a contact with the water. The words which in those cases 
and others have created the most frequent difficulties, are where 
the termini of the river line stand on the bank at some distance 
from the stream, and the line is prescribed to run between them, 

*TayIor'8 N.C. tUp»136; 4 Deraroauz N.C.Rep.lSO; Haywood's N. C. Rap. 
S97 ; 4 Monroe'n Rap. 61 ; 12 John's Rep. SS53; 7 Whaat. 7, 5 ; Con. Rep. U. S. 206 ; 
90 Wend. 149 and 156; 3 Ohio Rap.; 17 PickariDfr, 357 ; 2 J. J. Marsbatrs Rep. 160 ; 
French v. Bankhead, 11 Grat. T3S. 
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* along the river,* or *up the river,* or * down the river,' or 
the litce. It has been contended in such cases, that the call 
maj well be satisfied by a direct line between the termini, irre- 
spective of the immediate margin, or by fol}owin^, at a distance 
from the margin, the meanders of the stream where the words 
require that. But aU such language has been held to fix the 
boundary upon the river. These cases show, what it is very dif- 
ficult for the human mind to resist, that the parties never mean 
to leave a narrow strip between the land and river, merely be- 
cause some stake oi^tree, or even all the stakes or trees of the 
line stand at a flight distance from the river. The expression 
of an intent to run the line along the stream, reaches a distinct 
natural monument, which overcomes the others. They' are 
rather intended to indicate, or point down to the water line." 
Starr V8. Ohildj 20 Wend. 156. If the Supreme Court of New 
York have here stated correctly the result of the adjudication 
on questions of this kind, the present question is closed bv au- 
thority, so far as the decisions of foreign tribunals can bind this 
court. A careful examination of all the cases cited, satisfies me 
that they fully sustain the positions taken by the Court of New 
York, and I have cited the above passage at large, because it 
expressed, in language at once lucid and terse, the result of the 
cases reviewed. I may remark, too, that this very passage is 
quoted with approbation by Judge Allen, President of the Court 
of Appeals of Virginia, in delivering the opinion of the court in 
the late, and yet unpublished case of French vs. Bankhead. I 
have no time to discuss at large the /cases referred to by the 
Supreme Court of New York, and must content myself with a 
brief reference to one of them, which presents the very question 
involved here. The case of Bruce V8. Taylor , 2, J, J. Mar- 
shalVs Rep. 161, is the case referred to. . The last call. of the 
patent was for courses and distances from a stake on the Ohio 
river to the beginning, which was also on the Ohio. The lines 
called for, without any intermediate corners, were in the gene- 
ral direction of the river, hut there was no call to run down the 
river. The land was described in the patent as lying on the 
Ohio river. The court said the river was the boun£iry, and 
their reasons for this conclusion are thus succintly stated : '^The 
stake called for is on the river; the intermediate courses are in 
the general direction of the river ; no comers are called for ; the 
courses and distances are not accurate, but such as would be 
called for when, intending that the river should be the bounda- 
ry, the surveyor would not be particular in ascertaining by his 
compass the exact course, nor with his chain, the precise dis- 
tance !" This case goes much farther than we are required to 
go, to establish the Shenandoah as the boundary of the Harper 
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patent. There> the court inferred that the river was intended to 
constitate the boundary from the fact that the two termini of the 
intermediate lines were on the river, and that the intermediate 
lines without any established comers, were in jthe general direc- 
tion of the river. Now looking at the Harper patent in con- 
nection with the plat of survey, we find that the two termini of 
the lines are on the Shenandoah ; that the intermediate courses 
are in the general direction of the river ; that no comer is called 
.for; that tiie courses and distances are not accurate, &c. So 
far the cases are identical. But the two cashes differ strikingly 
in this : that in the Kentucky case the conclusifn tliat the par- 
ties intended to adopt the river as a boundary is deduced, as an 
inference merely from the circumstances stated by the court, 
while in the case at bar the call to run down the river is found 
in express terms. Mr. Stuart's objection that if the parties 
had intended to run by the river, no intermediate lines, or but 
one intermediate ]]ne, if ould have been called for, is answered 
by the above case. It is proper, where a river is designed to 
be the boundary line, that the surveyor should run as many in- 
termediate lines as the natural curvatures of the stream win 
render necessary to make the mimetic lines correspond with 
the general course of the river. These lines must be run by 
the surveyor, in order to compute the area of the land surveyed^ 
and the ntct that such lines are called for in the patent, and 
laid down in the plat and survey, constitutes no ^ound for the 
conclusion, that the parties intended to bound the land \>j the 
magnetic or other right lines, rather than by the river. Indeed, 
Mr. Michie, in his commentary on the case last cited, drew the 
very opposite conclusion from the number of these magnetic 
lines conforming in their general direction to the course of the 
river. It would have been quite as logical to deduce the conclu- 
sion in the case, at bar, that the river was designed as the boun- 
dary, from the fact that the intermediate lines here palled for 
no comer, and were in the general direction of the river. This 
case, then, is an apt and close authority in support of the posi- 
tion of the defendants' counsel, that the river, and not the 
Straight lines, is the true boundary of the Harper patent. The 
case, indeed, is of no binding authority upon the court, but is 
persuasive merely. Is the case, then, consistent with reason 
and the principles of law? The fundamental principle we have 
been considering, that where there is a conflict or repugnance 
between magnetic or imaginary lines, and natural or artificial 
monuments, the former must yield, is one of the wisest in the 
law. It is a principle of repose. It gives certainty and defi- 
niteness to the boundaries of co-terminous tenants : it gives sta- 
bility and firmness to laiid titles. The compass is so uncertain 
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a guide, that no two surveyors, perhaps, ever perfectly agreed 
in running a survey by magnetic lines. It is the natural or 
artificial monument alone, which gives fixedness or certainty to 
boundary. In the case at bar, the terms employed in the patent 
cannot otherwise be satisfied, than by holding that the river 
Shenandoah is the boundary of the Harper patent, from the be- 
ginning corner *to the mouth of that river, and, sustained, as I 
conceive that construction to be, both by reason and authority, 
I have no hesitation in adopting it. 

The next call of the patent is for a line extending from the 
point up the ^otoVmac, a certain course and distance, to a 
chestnut near the river. The precise language of the patent is; 
" thence up the Potowmac river N. 48. W. two hundred poles to 
a chestnut tree standing near Potowmac, opposite to a small 
island." There is much conflict in the testimony as to the pre- 
cise locality of the chestnut called for as the terminus of this 
line, the evidence on the part of the plaintiff tending to shew 
that it stood on ground now covered by the U. S. Canal, desig- 
nated in the plat of survey as red 18, that on the part of the 
defendant tending to locate it at G, a point on the embankment 
of the Baltimore and Ohio Railroad. The latter point is oppo- 
site to a small island, in the Potowmac, the former is near a 
small promontory jutting into the river, and evidence was offered 
by the plaintiffs to show that this promontory was originally an 
island, and that the Railroad Company made it part of the 
main land by filling up the intermediate space with earth. As- 
sume either hypothesis, and the call for a monument near the 
Potowmac and opposite to a small island, is satisfied. The point 
claimed by the plaintiffs is some feet more remote from the 
river than that insisted on by the defendants, and if a straight 
line drawn from the point of the confluence of the two rivers to 
the chestnut, is the true boundary, such line drawn to red 18 
leaves a larger space between it and the river than a line drawn 
to G. But so far as the le^al question involved in the instruc- 
tion under consideration is involved, it is a matter of perfect in- 
difference whether the true terminus of the line called for be at 
red 18, or at G. The question is not, which of these two lines 
is the boundary, but whether either is. The first is a question 
of fact, the second of law. If thepatent makes the Potowmac 
the boundary, it excludes both. "We proceed to enquire what is 
the true boundary of the Harper patent on the Potowmac side. 
If the call of the patent was to run up the Potowmac, by 
course and distance, to a corner tree on the river, it would pre- 
sent the precise question already discussed with reference to the 
-boundary on the Shenandoah side. But the call is for a chest- 
nut near the Potowmac. It is said that this description is so 
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vague a ad indefinite that none other than -a straight line be- 
tween the termini can be held to be the boundary. The expres- 
sion is certainly indefinite, and when applied to the terminus of 
a line of 200 poles, might equally be satisfied by a terminus a 
few feet, or a few poles from the river. But every physical ob- 
ject or monument called for as the terminus of a river boundary, 
must of necessity be more or less vague, since no such monu- 
ment can be found that is always in contact with the water line 
which itself is an ever shifting and varying line. So a call for 
a tree on the bank of a river does not precisely define its dis- 
tance from the water. This description may be accurate and 
yet the tree may be removed many feet from even high water 
mark« In the construction of patents or other muniments of 
title, as of all other written instruments, the great desideratum 
always is to ascertain the intention of the parties, and to give 
effect to it, if that intention contravenes no principle of law, or 
public policy. Looking at the calls of the patent nere, in con- 
nection with the plat of survey made in the cause, we perceive 
that a straight line, drawn from the point to the object called 
for leaves a narrow strip of land, between it and the river, not 
exceeding in its greatest breadth, some 12 or 15 poles. We 
find that the Potowmac here, instead of making an abrupt curve, 
as does the Shenandoah just before reaching the point, sweeps 
on to its confluence with the Shenandoah, with a curve of large 
radius. It is difficult, when we come to apply the calls of the 
patent to the diagram before us, to resist the conclusion, that 
the chestnut tree, described as being near the Potowmac, is 
made the terminus lecavse of its continuity to the river. It is 
not only descril^ed as being near the river but so near to it as 
to be opposite to a small island standing in the river. This 

gives more definiteness to the description and strongly fortifies 
[le conclusion that the object was selected as the monument of 
a permanent character in nearest proximity to the river. There 
is one other document in evidence in the cause, which throws 
additional light upon the question. A second patent was issued 
by Lord Fairfax to Robert Harper, conveying 92 acres contigu- 
ous to the tract of 125 acres. The chestnut tree in question, 
is made the beginning corner of this other tract, and it is de- 
scribed as a chestnut tree standing on the Potowmaa river. 
Placing these two documents in juxtaposition and construing 
them with the plat before us, all doubt as to the meaning of thd 
parties vanishes, and the mind reiiches a conclusion in the 
soundness of which it rests with perfect confidence, that they 
intended to adopt the Potowmac river ag^ the boundary of the 
tract from the mouth of the Shenandoah to the chestnut tree, 
called for as the terminus of the designated line. 
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But it is asked, if the Potowmao be the boundary how can you 
ever reach the chestnut? As the tree is not in contact with 
the water, there must be some space between it and the river. 
Both are boundaries. How can you connect them? By a 
straight line drawn at right angles to the river, or at what other 
angle ? The answer to this supposed di£Sculty is easy. 

It is an established principle of law that where a creek or 
river which is not navigable is the boundary of land, the title of 
the proprietor extends, by construction of law, ad medium filum 
aqucBj or to €he middle of the river, 12 JohnSy 252, 20 Wend. 
l49. Having established these two rivers which are above tide 
and therefore are not navigable according to the common law 
definition, as the true boundary of the Harper patent, the prin- 
ciple we are considering extends that boundary, proprio vigorey 
to the middle of those rivers respectively. The terminus of this 
line up the middle of the Potowmac is that point of it, from 
which a straight line, drawn to the chestnut called for by the 

?at«nt, will, in its extension, strike the next corner called for. 
*his chestnut tree is not, indeed, in the ordinary sense of that 
term, a " corner" tree at all. No angle is made at it by the 
boundaries here established. In the language of the Supreme 
Court of New York in a case already cited, "it is rather in- 
tended to indicate or point down to the water line." 

We deduce, then, from the patent itself and the other docu- 
mentary proofs in the cause, tne inference that it was the clear 
purpose of the parties, both grantor and grantee, that all the 
land lying between the Shenandoah and Potowmac rivers, from 
the beginning corner on the first to the terminating corner on 
the last, should be embraced in the patent. If we look beyond 
the documentary proofs to whe character of the subject of the 
grant, our conclusion must be the same. The land itself was 
wholly incapable of cultivation, except a narrow margin extend- 
ing from the base of the cliff on either side to the rivers respec- 
tively, it was the abrupt terminus of a mountain ridge, whose 
rude cliffs and vast overhanging crags were full of picturesque 
and romantic beauty, but were wholly valueless for purposes of 
tillage. Its water power was valst, and the patentee proceeded 
to erect a water grist mill and saw mill on the Shenandoah side. 
It presented rare advantages for the establishment of a ferry 
connecting the Maryland and Virginia shores. Accordingly a 
public ferry was established there as early as 1753, only two 
years after the date of the patent, and it thus acquired, more 
than one hundred years ago, the now celebrated name of " Har- 
per's Ferry." The ferry landing was on the Potowmac side 
near the point, and was for a long series of years a source of 
large revenue to the original patentee and to his devisees. The 
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establishment oif this ferry must have been the leading object of 
the acquisition, the landing was immediately occupied for that 
purpose, and that occupation was continued till within a com- 
paratively recent period, for we find that when the devisees of 
Harper made the conveyance of the land to George Washing- 
ton, President of the United States, in 1796, there was an ex- 
press reservation of this ferry landing. Yet Robert Harper was a 
trespasser in thus taking possession of this landing, if the preten- 
sions of the plaintiffs are well founded ; for it was not embraced 
within the lines of his patent, if the tract was bounded by right lines 
and not by the river. It would be very absurd to suppose that, in 
obtaining his patent, he intended to cut himself off from access 
to the waters of both rivers, which alone could impart value to 
the acquisition. Whatever view, therefore, we take of the <|^ued- 
tion of boundary, we are constrained to say, that the rivers 
Shenandoah and Potowmac constituted that boundary and not 
any imaginary lines whatever. The first instruction moved for 
by the defendant is given to the jury in the terms in which it 
is incorporated into this opinion. 

The second and third instructions asked for by the defendant 
have reference to a supposed title acquired by the U. States by 
mere length of possession, and by virtue of the operation of 
what is called the ^'settlement law," passed by the Legislature 
of Virginia in 1798. These instructions are based upon the 
hypothesis that the lands lying between the Hght lines AB, BG, 
CG, or G18, and the rivers Shenandoah and Potowmac respec- 
tively, were not covered by the Harper patent. Having de- 
cided, however, that those lands were comprehended within the 
lines of the original patent, the hypothesis upon which they 
rest is destroyed, and they are irrelevant and impertinent. The 
court therefore, declines to give them. 

NoTX wr THK JuDGX.— The first iostruction asked by the defendant haTinip been 
given, the jury rendered a verdict for the defendant without retiring from tb^ir box. 
The plaiatiffA excepted to the opinion of the court, with a view to the prosecution of 
an appeal to the Supreme Court of the United States. 

APPENDIX. 
FUzrandolph v. Norman ei als, Taylor's N. C. Rtp., 143. 
Judge Daniel, delivering the opinion of the court, said : " It 
has ever been considered a well settled principle in this State, 
that possession of a part of a tract of land was, in law, a pos- 
session of the whole ; if this .legal or constructive possession, 
which was beyond a party's fields or enclosures and within the 
limitd t>f his title deeds, should not be resisted by an actual pos- 
session. Although in the present case, there are no known or 
visible lines or boundaries, still the defendants were at liberty to 
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locate the land and fix its boundaries, by any of those ways the 
law permits, in the absence of known lines and bounaaries. 
The i^eclarations of old men who knew the land and who are 
now dead, the deeds of neighboring tracts calling for the tract 
in controversy, &c., id certum est quod cerium redire potest*' 

D&n T. Ifabe. 4 DeT^reux. N. C. Rep., 180. 

A call in a grant from a pond or river " West up the river to 
a stake'' is in law equivalent to with the river and the line must 
pursue the course of the stream. This sense of the word might 
possibly be controlled by a call for a line of marked trees or a 
visible and permanent marked corner and a meaning thereby 
given them equivalent to " up," not "m«A the river** but by no 
call less can they be controlled. 

Hartsfield v. Wesibrook, Haywood's No. Ca. Rep., 297. 

One line of a boundary was from a poplar on a swamp, 
*Hhence dow^ the swamp to the beginning" held that the 
swamp and not a straight Une from the poplar to the beginning 
is the boundary. 

CodctfiU V. KcQuin. 4 Monroe, 61. 

The calls were to run from a corner on a river, " thence 
down the river these several comers" (giving the courses and 
distances but no corners) ^^ to the beginning." Held: the river 
was the boundary. 

Jackson ex, dem, of Trustees etc, ps, Louw, 12 Johnson, 252. 

When one of the boundaries of the premises described in a 
deed, is a line run up a creek, the line must be run through the 
middle of the creek, according to its turns and windings. 

Kursom t. Pn/or^s Lessee, 7 Wheat, 7. 

A call for a natural object as a river, a known stream, a 
spring or even a marked line, shall control both course and dis- 
tance. 

5 Gond. Reports U. S. 206, is an abridged Report of the same case. 
Starr t. ChUd. 20 Wend., 149. 

When in a conveyance of premises situate on the bank of 
a river not navigable^ the lines are stated to run from one of 
the corners of the lot to the river and thence along the shore of 
said river to a certain street, the grantee takes ad filum 
aquae. — The expression in the deed of an intention to run the 
line along the stream reaches a natural object which overcomes 
the call tor courses and distances. Ibid. 156. 

McCay vs. Galloway, 3 Ohio. Rep., 284. 
Courses and distances must give way to natural objects, 
but this rule has its limits and must be used with sound discre- 



1856.] STOCK NOT A CHOSE IN ACTION. 67 

tion. When a natural object is distinctly called for and 
satisfactorily proved, it becomes a land mark not be rejected, 
because the certainty which it affords, excludes the probability 
of mistake, while course and distance, depending for their accu- 
racy on a great variety of circumstances are constantly liable to 
be incorrect. Hence it is, that this rule has been established. 
Joseph Mayhew v. Grafton Morton, 17 Pick., 357. 

The owner of land, conveyed two parcels thereof, bound- 
ing them by the harbor of jEdgartofffny it being agreed that 
he should lay out a way leading, between the lots towards 
the harbor for the use of the town. It was held : that the flats 
in front of the lots passed by the deed, although the description, 
both as regarded the quantity of land conveyed and the length 
of the lines, would have been satisfied by applying it to the 
upland alone. 

Bruce dec, t. Taylor dec. 2 J. J. Marshall's Rep., 160. 

If a patent call, to begin on a large river and then for certain 
courses and distances without any comers or marked lineSj to 
the mouth of a creek, emptying into the river and then for cer- 
tain courses and distances, witho'wt any comers or marked lineSj 
to a stake on the river ; and then for courses and dist^iices and 
comers from the river round to the beginning : the fact that no 
intermediate comers or marked lines are called for between the 
beginning, the mouth of the creek and the stake on the river, is a 
strong circumstance to prove that the river was intended to be 
the boundary line. The courses and distances between the be- 
ginning, the mouth of the creek and the stake, on the river, 
being inaccuratej is also a strong circumstance to prove that the 
river was intended to be the boundary. 

It is an universal rule that the actual boundary whether natu- 
ral or artificial, shall control repugnant course and distance. 



STOCK NOT A CHOSE IN ACTION. 

Charles T, Wbrtham dh Co, m. Tinsley, dec. 

District Court of Virginia. 3d District at Williamsburg, 'December, 1855. 
Judges, B. C. L. Mongure, John W. Ttler and John B. Clofton. 

The grant of all " choses in action" in a deed does not convey or include the grantor's 

stock. 

Wortham & Co. obtained judgment against Abram D. Tins- 
ley, and upon execution thereon, issued garnishee. process-against 
tte Richmond Fire Association and Thomas Tinsley. Ijpon 
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their appearance in answer to the smnmons they disclosed the 
fact that there were five shares of stock standing on the books 
of the Association in the name of Thomas TinSey, trustee for 
Abram D. Tinsley, the dividends upon which stock, Abram D. 
Tinpley had drawn since his majority. Thomas Tinsley claimed 
the stock as his own and John G. WilHams, trustee under a deed 
of trust from the said Abram D. Tinsley appeared in the pro- 
ceeding as a party thereto, and claimed the said stock under 
said deed. Abram D. Tinsley having conveyed to the said Wil- 
liams as trustee, .'' ail his chases in actioUj* the court below de- 
cided that the stock passed under said deed, which opinion was 
excei^ted to and an appeal taken. 

It was contended on the part of the appellants, that the term 
^^choses in action,'' under which the stock must have passed, if 
it passed at all, refers only to such things as may be recovered 
by suit, and stock in a company having a perpetual charter; (as 
the Bichmoi^d Fire Association,^ cannot b6 sued on to recover 
back the money paid in. The aividends upon the stpck are all 
the holder can receive. 

Spilman for appellants, cited Bau. Insts. vol. 1, p. 256. 
Story on Con. § 684, 641. ChiUy on Con. p. 78-84. 

No affpearanee /or the iippellee. 

By thk Court: 

TKe court is of opinion that the five shares of stock, standing 
on the books of the Fire Association in the name of Thomas 
Tinsley, trustee for Abram D. Tinsley, and in the proceedings 
mentioned were not conveyed or assigned by the said Abram 
Tinsley to the defendant John G. WiUiams, by the deed of trust 
in the proceedings also mentioned, but are liable to the lien of 
the wiit of^. fa. m the plaintiff's suggestion mentioned, and that 
the said judgment of th6 circuit court is erroneous. It is there- 
fore ordered that the said judgment be reversed and annulled ; 
that the said defendant John G. Williams, trustee in the said 
deed of trust, do pay to the plaintiffs their costs by them ex- 
pended in the prosecution of their writ aforesaid here and that 
the cause be remanded to the said circuit court for such further 
proceedings to be had therein, as may be proper to enforce the 
said lien upon the said five shares of stock, which is ordered to 
be certified to the said circuit court. 
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SYIDENOE IN CRIMINAL CAnSB& 



Ob a charfe of lerolt agminst Seameo, a copy of dia ■hipplDf artkki pvrportiiffis te 
■igned by the prifonan tan not be given in evidence to ahov that the priMmeis W9m 
part of the crew, without proof of loee or deetroctloa of the original articlee. 
The original articlee can not be gnren in eridenoe^ inlew iIm hand wiiti^ of lie 
I ie proved. 



CurcuU Ckmrt of the UkUed 8ktte$far ike Eatiem DiikriH of VtrgMai 
Kooember9m,liS5^^Jiidgema»im1ou. 

UnUed State$ ts. Domgkiif^ dU. 

Jolm M. Qregorj, Attorney tot the United States. 

Henij G. Gannon and Jamee R. Orenshaw for tke prisoners. 

This was an indiotment nnder the act of Congress, Mardi 
1835 ^ 2, for an endeayor to commit a reToIt on Doard of Ae 
American ship Arcole, K. A. Pitman, master, while Ijing in 
Hampton Roads. Flea AOt gniltj. On the trhd, the attorney 
for the United States offered in evidence a certified copy of the 
.shipping articles for the purpose of proving that the prisoners 
were the crew or part of the crew of the said ship. But on 
motion of the defendants the court held that a copy' could not 
be read in evidence without first proving that the original was 
lost or destroyed. The attorney then obtained from the Cus- 
tom House the original articles purporting to be signed by the 
prisoners. But the defendants moved the court to excluc(e the 
original articles unless the attorney for the United States could 
prove the signatures of the prisoners to have been made bv 
themselves or by some persons authorised to sign for them, whicn 
motion the court sustamed. The attorney then offered to prove 
that the prisoners were on board of the Arcfole as her crew; but 
the court held after argumentsthat any contract diffierent from 
that provided for and rendered ^ necessary by the Act of Con- 
gress 20th July 1840 ch. 23, § 10 was void and that Act requi- 
ring a written or printed contract and declaring any contract 
of a difiTevent character to be void, no parol contract or verbal 
agreement could be proven and that unless tiie prisoners were 
part, of the crew of the vessel, they could not be prosecuted for 
an endeavor to commit a revolt and therefore the jury must find 
the prisoners not guilty.* 
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HABEAS CORPUS; PROCESS OF CONTEMPT. 

UnUed States vs. BMsmore WiUiamson, 

Ixk th« Distriot Court of the United States. Eastern District of Pennsylva- 
nia. Opinion of Judge Kane. 

1. When the defendant in a hdBea$ carpus makes an evasive or false return thereto,he 
may ha eommitted for a contempt, in order to compel obedience to the writ. 

2. I'be return to a habeas esrpms, denying that the persons for whose benefit the writ 
is issued, are in the defendant's** custody, possession, power, or control," may be 
traversed and proved false on tlie hearing. 

3. In a case where the relator and the defendant were citizens of different states, a Court 
of the United States granted a Aoieot eorpM, the alleged detainer being without any 
authority of law, and of a purely civil nature. 

i. The writ of habeas corpus may be issued on the petition of a master, whose slavea 
have bten taken and detained from him by force. 

5. It is not material in such case that the abduction of the slaves from their master has 
taken place while the master was in bona fide transit over the soil of a state whose 
laws prohibitthe institution of slavery. Even if the sLives thereby became free, it 
would not justify their forcible ivmoval, without authority of law, and against their 
consent and that of their master. 

Kane, J.* — Colonel John H. Wheeler of North Carolina, the 
United States Minister to Nicaragua, was on board a steamboat, 
at one of the Delaware wharves, on his way from Washington, to 
embark at N^ York for his post of duty. Three slaves, belong- 
ing to him, were sitting at his side on the upper deck. 

Just as the last signal bell was ringing, Passmore Williamson 
came up to the party — declared to 4he slaves that they were 
free — ^and forcibly pressing Mr. Wheeler aside, urged them to 
go ashore. He was followed by some dozen or twenty negroes, 
who by muscular strength carried the slaves to the adjoining 

f)ier ; two of the slaves at least, if not all three, struggling to re- 
ease themselves, and protesting their wish to remain with their 
master ; two of the negro mob, in the meantime, grasping Col. 
Wheeler by the collar, and threatening to cut his throat if he 
made any resistance. 

The slaves were borne along to a hackney coach, that was in 
waiting, and were conveyed to some place of concealment ; Mr. 
Williamson following, and urging forward the mob, and giving 
his name and address to Colonel Wheeler, with the declaration 
that he held himself responsible towards him for whatever might 
be his legal rights ; but taking no personally active part in the 
abduction after he had left the dock. 

I allowed a writ of habeas corpus at the instance of Colonel 
Wheeler, and subsequently an aluis ; and to this last, Mr. Wil- 

* The opinion of Judge Kane recites every material fiict in the case and it is unneces- 
sary to present them in the form in which they were deposed to. 
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liamson made return, that the persons named in the iiPrit, "nor 
either of them are not now, nor was at the time of issuing of 
the writ, or the original writ, or at any other time, in the cus- 
tody, power or possession of the respondent, nor by him con- 
fined or restramed: Wherefore he cannot have the bodies," 
etc. 

At the hearing, I allowed the relator to trayerse his return ; 
and seyeral witnesses, who were called by him, testified to the 
facts as I haye recited them. The Bistnct Attorney, upon this 
state of facts, moyed for Williamson's commitment, — ^Ist. For 
contempt in making a false return ; — 2d. To take this trial for 
perjury. 

Mr. Williamson then took the stand to purge himself of con- 
tempt. He admitted the facts substantially as in proof before ; 
made it plain that he had been an adyiser of the project, and 
had giyen it his confederate sanction throughout : He renewed 
his denial that he had control at any time oyer the moyements 
of the slayes, or knew their present whereabouts. Such is the 
case, as it was before me on the hearing. 

I cannot look upon tbis return otherwise than as illusory — 
in legal phrase, as eyasiye, if not false. It sets out that the al- 
leged prisoners are not now, and hayo not been since the issue 
of the habeas corpus, in the custody, power or possession of the 
respondent ; and in so far, it uses legally appropriate language 
for such a return. But it eoes further, and by added worcU, 
ffiyes an interpretation to that language essentially yariant 
from its legal import. 

It denies that the prisoners were within his power, custody 
or possession at any time whatever.. Now, the eyidence of res- 
pectable, uncontradicted witnesses, and the admission of res** 
pondent himself, establish the fact beyond controyersy, that the 
prisoners were at one time within his power and control. He 
was the person by whose counsel the so-called rescue was de- 
yised. He ffaye the directions, and hastened to the pier to 
stimulate and superyise their execution. He was the spokes- 
man and first actor after arriying there. Of all the parties to the 
act of yiolence, he was the only white man, the only citizen, the 
only indiyidual haying recomized political right, the only perqon 
whose social training could certainly interpret either his own 
duties or the rights of others under the Constitution of the land. 
It would be futile, and worse, to argue, that he who has or- 
ganized and guided, and headed a mob, to effect the abduction 
and imprisonment of others — ^he in whose presence and by whose 
actiye influence the abduction and imprisonment haye been 
brought about — ^might excuse himself from responsibility by 
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the assertion that it was not his hand that made the nnlawftil 
assault^ or that he never acted as the gaoler. He who unites 
with others to commit a crime, shares with them all the legal li- 
abilities that attend on its commission. He chooses his com- 
pany, and adopts, their acts. 

Tim is the retributiye law of all concerted crimes; and 
its argmnent applies with peculiar force to those cases in which 
redress and prevention of wrong are sought through the writ of 
habeas corpus. This, the great remedial process by which lib- 
erty is vindicated and restored, tolerates no language in the 
response which it calls for that can mask a subterfuge. The 
dearest interests of life, personal safety, domestic peace, social 
repose, all that man can value, or that is worth living for, are 
involved in this principle. The institutions of society would 
lose more than half their value, and courts of justice become 
impotent for protection, if the writ of habeas corpus could not 
compel the truth, full, direct, and unequivocal, in^ answer to its 
mandate. 

It will not do to say to the man whose wife or daughter has 
been abducted, ^^ I did not abduct her ; she is not in my pos- 
session ; I do not detain her, inasmuch as the assault was made 
by the hand of my subordinate, and I have forborne to ask 
where they purpose consummating the wrong." 

It is clear, then, as it seems to us, that in legal acceptance 
the parties whom this writ called on Mr. Williamson to produce, 
were at one time within his power and control ; and his answer, 
so far as it relates to his power over them, makes no distinction 
between that time and the present. 'I cannot give a different 
interpretion to his language from that which he has practically 

S'ven himself, and cannot regard him as denying his power over 
e prisoner now, when he does not aver that he has lost the. 
power which he formerly had. 

He. has thus refused, or at least he has failed^ to answer to 
the command of the law. He has chosen to decide -f or himself 
upon the lawfulness as well as the moral propriety of his act, 
and to withhold the ascertainment and vindication of the rights 
of others from that same forum of arbitrament on which all his 
own'rights repose. In a word, he has put himself in contempt 
of the process of this Court and challenges its action. 

That action can have no alternative form. It is one too 
clearly defined by ancient and honorable precedent, too indis- 
pensable to the administration of social justice and the protec- 
tion of human right, and too potentially invoked by the special 
exigency of the case now. before the Court to excuse even a 
douDt of my duty or an apology for its immediate performance. 

The cause was submitted to me by the learned counsel for the 
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respondent without argument, and I have, therefore, found 
myself at some loss to understand the grounds on which, if 
there be any such, they would claim the discharge of their 
client. Only one has occurred to me as, perhaps, within his 
view, and on this I think it right to express my opinion. I will 
frankly reconsider it, however, if any future aspect of the case 
shall invite the review. 

It is this : that the persons named in this writ as detained b^ 
the respondent, were not legally slaves, inasmuch as they were 
within the territory of Pennsylvania when they were abducted. 

Waiving the inquiry, whether, for the purposes of this ques- 
tion, they were within the territorial jurisdiction of Pennsylvania 
while passing from one State to another upon the navigable 
waters of the United States — ^a point on which my first impres- 
sions are adverse to the argument — ^I have to say : 

1. I know no statute, either of the United States, or of Penn- 
sylvania, or of New Jersey, the only other State that has a 
qualified jurisdiction over this part of the Delaware, that au- 
thorizes the forcible abduction of any person or thing whatso- 
ever, without claim of property, unless in aid of legal process. 

2. That I know of no statute of Pennsylvania which affects 
to divest the rights of property of a citizen of North Carolina, 
acquired and asserted under the laws of that State, because he 
has found it needful or convenient to pass through the territory 
of Pennsylvania, 

3. That I am not aware that any such statute, if such an one 
were shown, could be recognized as valid in a Court of the 
United States. 

4. That it seems to me altogether unimportant whether they 
were slaves or not. It would be the mockery of philanthropy 
to assert, that, because men had become free, they might there- 
fore be forcibly abducted. 

Nor do I allude, on the other hand, to those special claims 
upon our hospitable courtesy which the diplomatic character of 
Mr. Wheeler might seem to assert for him. I am doubtful 
whether the Acts of Congress give to him and his retinue, and 
liis propertv, that protection as a representative of the sover- 
eignty of the United States, which they concede to all sover- 
eignties besides. Whether, under the general law of nations, 
he could not ask a broader privilege than some judicial prece- 
dents might seem to admit, is not necessarily involved in the 
cause before me. 

It is enough that I find, as the case stands now, the plain and 
simple grounds of adjudication, that Mr. Williamson has not re- 
turned truthfully and fully, to the writ of habeas corpus. He 
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must, therefore, stand committed for a contempt of the legal 
process of the court. 

As to the second motion of the District Attorney, that which 
looks to a committal for perjury, I withhold an expression of 
opinion in regard to it. It is unnecessary, because Mr. Wil* 
liamson beinff under arrest, he may be charged at any time- by 
the Grand Jury ; and I apprehend that there may be doubts 
whether the affidayit should not be regarded as extra-judicial 
and voluntary. 

Judgment of the Court that prisoner be committed for .con- 
tempt. 



BOOK HOTiCES. 

Reports ov Decisions mads bt thb Special Court or Appeals or Yisginia. 
Bt Johx M. Pattok, Junior and Bosooe B. Heath, 18M. Q. M. West, 
Richmond, Ya. 

Adyance sheets of this forthcoming Yolume hare been laid upon onr 
table bytJie publisher Mr. George M. West 'of this city. We have re- 
yiewed the work with some care and have no hesitancy in saying that it 
will prove to be a useful and valuable addition to the legal literature of 
this State. The cases reported present, many of them, novel and inter- 
esting qaestions affecting statutory and common law, and these are dis- 
cussed by the learned judges of the court with an ability not excelled by 
that of any other state judiciary in the Union. One of the most interesting 
cases reported in the volume was decided by a divided court— judges Glopton 
and Qilmer being for reversing and judges Tyler and Thompson for affirm- 
ing the decision of the Circuit Courts The case was this. Two counsel 
in Virginia made a contract with their client by which it was agreed that 
they should have " ten per cent on whatever might be recovered in a cer- 
tain chancery suit, commenced by them in the year 1834, fdr their services 
in its prosecution ; and if nothing were recovered in it, then no compen- 
sation for their said services in attending before the commissioners to take 
acoounts or in court or in taking depositions." The chancery suit termi- 
nated favorably ; and the two counsel instituted an action of OMmmpsU 
against the executor of their client, (who had died), for their contingent 
fee in the chancery suit. 

It was contended by the defendants in opposition to the claim, that the 
contract was ' champertous and of immoral tendency.' The Special court 
of Appeals held that it was not. 

It was further contended that it was a contract forbidden by the act in 1 
R. G. 1819, ch. 76, { 14, 15 : Upon this latter point the Special court of 
Appeals was divided, and the decision of the lower court holding that it 
was not such a contract as that act forbids and giving judgment for the 
plaintiffs was therefore affirmed. 

Though the practical value of this decision is in a good degree impaired 
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by the act found in the present Code of Yir^ia, oh. 164, p. 636, { 11, the 
reporters are entitled to the thanks of the profession fbr the clear and per- 
spicuous report of the case they have furnished. The case Was rendered 
in the discussion exceedingly entertaining by the amount of antiquarian 
and learned research of one of the counsel, and we doubt not that it will 
be consulted hereafter as much for these qualities as for any other. The 
name of the case to which we refer is Minor's ex'on t. Gibson fto., and oo> 
cupies some pages of the book. 

We have given in a previous page of this Journal the report of Hewett's 
adm'r v. Adams et als. The principles settled in that case are of signift- 
cance and value to the profession, and the report furnished is a. favorable 
specimen of the manner and style of these reports. There are other cases 
of importance. We doubt not the learning and ability of the judges of the 
court will render their decisions of value. 

There is one objection, however, we feel ourselves bound, on behalf of 
the profession, to make to these reports* and we must say it applies as well 
to the reports of the Supreme Court of Appeals. It is to the unnecessary 
number of opinions, vrritten out in full in every case, all of which the re- 
porters must print, and the profession pay for. Four or five different opiib- 
ions in the same case, deciding th^ same principles, are unnecessary and 
cumbrous, however happily they may set forth the learning and ingenuity 
of Judges A, B, C, Ac., in arriving at the same conclusion by different pro- 
cesses of reasoning. In no other State of the Union, we aflirm, are the re- 
ports of cases so unnecessarily elaborate and provokiujgly prolix, or the 
opinions of the Judges so numerous and coxiilicting as in Virginia. 

We have already said that the opinions ar^ able, but in our judgment 
they would be much better entitled to that praisp, if some arrangement 
were agreed upon by which each Judge, in rotation, should bo selected to 
deliver the opinion of the Court, in cases where the Court is unanimous. 
Of course, where the Court disagree, there should bo an opinion setting 
forth the views of the dissentient Judges. By such an arrangement, the 
individual members of the Court would have more time to prepare their 
opinions, the reports would do better justice to the ability of ^e Court, 
and l>e of greater value and interest to the profession, and ample opportu- 
nities woiUd be afforded, withal, for judicial exfoliaium and the display of 
polemic acuteness. 



Matthvws' Digest or thi IAws or YisoimA. J. W. Bandolph, lUch- 
mond, Ya. 

Is one of the neatest specimens of printing we have ever seen. The 
sheets which have been sent us bring dovm ^e work to its 384th. page. 
We understand it will embrace nearly 800 pages. 

The plan of the author is to publish in a digested form the provisions of 
the recent Code of Virginia with a syllabua of the decisions cited in the 
margin, and other decisions elucidating the text. It also embraces subse- 
quent statutes altering, amending or correcting the Code. One- who has not 
particularly noted the extent of these alterations, would be astounded at 
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theb magnitude. The Code of this State has been in operation not quite 
six years, and during that period not a session of thd le^lature has passed 
by without alterations of an important character. We do not think we err 
in saying that there is not a single chapter in the present Code, which is 
altogether law in Virginia at this day. These frequent changes have ren- 
dered essentially necessary a cpnyenient reference book to the stattOes aa 
tkey are and the profession will be greatly indebted to Mr. Matthews for 
such a work. We do not understand that Mr. M. cites as law — as present 
law in Yirginia, the several decisions referred to in his notes. If he does, 
we should find fault with his work for citations which, if so regarded, would 
misleadiiytead of enlightening the student. And if, as we suppose, he means 
simply to cite these decisions to show what the law was aforetime, he phould 
make this clear in his preface—so that his work may not be misconstrued 
and misinterpreted. To make our meaning clearer we refer to an example. 
In the chapter on attachments, note (4) to section 6, we are told in the lan- 
guage of the reporter in 3 CalL 413, that 'an attachment against an ab* 
sconding debtor can legally issue only in the county where he last resided, 
or through which he is privAtely passing, or wherein he is absconding at 
the time of its. being issued.' Now this language was law^ at the time of 
Barnett t. Dameille 3 Call. 413 ; but we suppose it is not law now in Vir- 
ginia under the present attachment law The terms of the 6th section 
chapter 151 of the Code to which this note is appended, expressly declare 
that ' any attachment issued under this chapter may be directed to the 
sheriff, sergeant or constable of any county or corporation' and tiie 3rd 
section of the same chapter provides for the issuing of an attachment ' on 
complaint by any person or his agent to any justice.' This language ap- 
pears sufficientiy plain--7and if to this we superadd the whole scope and 
tenor of the present attachment law, and contrast it witii the former laws, 
there can scarcely remain a doubt that the decision cited by^Mr. Matthews 
is not twti law in Virginia. Nor will we do Mr. M. the injustice to think 
that he cites it because he believes it to be law now. In this as in many 
other instances in which he cites the language of former decisions of our 
courts rendered upon statutes as they stood before the Code, we are sure 
that he merely refers to and cites them with the view to inform his readers as 
to the decisions had under those statutes and not as determining the present 
law. To place his meaning, however, beyond all cavil, it will be well as 
we have said to state thus much in his preface. 

We regard this volume as of rare utility to the prof ssion in Vir^i % and 
shall look forward with interest to its completion. No law library the 
State should bo witiiout it 



Thb Practics in Courts of Justigi ik EKOLAvn Ain> thx United St is. 
By Conway Robinson, of Richmond, Va. Vol. 11. TrectHng of the jlh 
ject matter of Personal Actions^ in other ioords, of ike Bight of Action. 
Riuhmond : A. Morris, Bookseller. 1855. 

We congratulate the profession of our own State a^d the other States of 
the Union on the appearance of the volume mentioned above, the result of 
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the peneTering wad indefatigable labor of the eminent jurist whose name 
appears in the title page. Those who have read Mr. Robinson's first toI- 
nme published last year, and treating " on the place and time of a transac- 
tion or proceeding, and ohieflj of the conflict of Laws and the Statute of 
lamitations," must hare been impressed with the completeness of the work, 
the clearness and simplicity with which he eviscerated the principles of the 
numerous cases to which he had occasion to refer, and the immense amount 
of labor which was sared to the professional enquirer by haying presented 
to him at one view f^ mass of information, to obtiun which without the tai 
thus afibrded him, would hATe required a painful search through almost a 
labyrinth of authorities. In the present Volume, while the same charao- 
teristics are obserrable, the subjects treated of are still more practical in 
their nature, and we feel tiiat we are guilty of no eztravagant encomium in 
saying that it should be the vade mecum of every member of tiie profession. 
We shall endeavor in a future number to take a more enlarged notice of 
this admirable work, and must content ourselves for the present with sim- 
ply calling tiie attention of our legal brethren throughout the United States 
to the headings of some of the chapters which it contains. A bare glance 
will show that tiie subjects are precisely tiiose which more frequentiy than 
any other demand the learning of the practical lawyer; and with Mr. Rob- 
inson's usual precision they are respectively presented witli completeness, 
while all useless verbiage is avoided : 

TifLK IsT.— Riglit of action on a tenled instmment or on a judgment or decree. 

Conients of Chapiers.-^'Whsi is a seaied instrument? Of the delivery 
necessary to make the instrument a valid obligation. What is deemed 
part of the instrument, how it is effected by alteration or addition 7 On a 
sealed instrument, though without consideration, there may he a right of 
action, when no illegality appears. Of the right of action on covenants 
generally, express and implied, by what words created, how to bejoonstrued 
and performed. Of conditions precedent, what performance by plain- 
tiff must precede his action. When material that instrument should 
be executed by covenantee as well as covenantor, what covenants- run 
with the land and give a right of action for or against an heir or assignee. 
Of the action on covenants in the conveyance of lands, which are broken at 
the instant and on covenants in the sale of chattels. Whether without the 
covenant of warranty or other special covenant by sub-lessee or assignee, 
there is a right of action by assignor, for breach of covenant in original 
lease. Of the action on a covenant or obligation to indemnify. . Of the 
action on a judgment or decree. Of the action against an executor or ad- 
ministrator or his representatives or sureties for a devastavit. 

TiTi.1 2dw— Rii^ht of action on bills of Exchange*^ PromniiMory Notes and other an* 
sealed instruments. 

CoaUTUa of Chaptei^s, — ^How far a party may be bound by writing his 
name on blank paper. How the validity of an unsealed instrument is 
effdoted by material alteration. Whether consideration is required to sup- 
port a written contract when not under seal. What is a bill of exchange ? 
Nature of the drawer's contract. By whom, and to whom and when bills 
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should be presented for acceptance ; if acceptance be refused, what are the 
duties, rights and liabilities of the parties. Who may be liable as acceptor 
of a bill and how acceptance may be made. Acceptance admits hand-wri- 
ting of drawer and right of payee to endorse. Under what circumstances 
acceptor is precluded from denying payee's endorsement. The effect of the 
statute of Anne on a promissory note ; what is a negotiable instrument on 
which an action may be brought under that statute or the Virginia statute. 
Where and when a bill or note must bo presented for payment. When 
there must be a protest. Rights of the holder of a bill or negotiable note 
and liabilities of prior parties. Of instruments not negotiable: statutes- of 
Virginia and other states give action thereon in the name of the obligee or 
payee or his assignee. In Virginia and other States, right of action of as- 
signee against assignor, of an instrument not negotiable. Action on a 
promise to guaranty. Action on a promise to indemnify. 
TrrLK 3d^— Right of action on promitei generally, ezpresa or implied. 

Cfontents of Chapters. — Consideration required to support promise. 
What is generally necessary to fix liability on a promise, express or implied ; 
how contract may be made by agent, through the post. Action for breach 
of promise to marry, or for things furnished to wife and child. Action on 
a contract for the sale of land, or the breach of warranty. Action for pro 
portion of general average. Action against a corporation, professional 
man, broker or other agent for breach of duty. Action for sendees ren- 
dered, work done or materials furnished, &c. 

TiTLB 4th.— Rifcht of action by owner of goods or ehattels against an adTerse claim- 
ant or against a bailee. 

CarUerUs of Chapters, — ^Action by or against a donee or legatee or dis- 
tributee. Action for goods claimed under owners sale or assignment. 
Action by the owner for goods (or the proceeds of goods) disposed of by 
one not authorized to make such disposition. Action for goods conveyed 
by mortgage or deed of trust. Of a simple bailment ; how loss by fire falls 
on buloi-. Who is a gratuitous bailee and how far he is liable. Liability 
of a bailee of slaves. Of the general lien of a factor, banker, attorney, 
wharfinger or warehouseman, and of the particular lien of mechanics, ^ 
Of the earner's lien and the action against him for goods committed to hif 
care. Of the innkeeper's lien and the action against him for property of 
his guest 
Title 5th.— Right of action againat a wrong-doer. . 

Contents of Chapters, — General rule as to the action for damage sus- 
tained by one person from another's wrong. Action, for an assault on or 
false imprisonment of the plaintiff. When action lies tbr imprisonment or 
other tresspass at sea. Action by husband for criminal conversation with 
his wife. Action by a master or father for injury to a servant or child. 
Action for seduction. Action against a judge or clerk of a Court, or jus* 
tice. Action against an officer having a public duly to perform, &o. 
Action for malicious persecution r arrest or proceeding in a civil suit, or 
an abuse of process. Action for slander or libel. Action for a fraudulent 
representation. For waste. For a trespass upon land. For damage 
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from or to the cattle of one on the land of another. Action against carri- 
en of persona. Action for disturbance of a right <^f way, Ac Action for 
a nuisance, &c. Action against a corporation for ii^ury to plaintiff's 
property, &o. How far defendant is liable for wrong done bj serrant, &c^ 
How far a master is liable to servant for injury sustained in master's ser- 
Tice. 



Wtthx's Bbfobts, with a Memoir qf the Author. Ah altsis or Oasis Ac, 
By B. B. Minor, L. B, With an Appendix, containing cases in pari 
tnoietSa, and an Essay on Lapse, Joint Tenants and Tenants in Oommon, 
Ac. By WiLUAX Grbbn, JRaq. Richmond: J. W. Randolph. 

It is refreshing in these days of uncertain law and conflicting decision to 
glance back to an earlier period of our jurisprudence, when if a law was 
wrong, it was at least understood, and if a principle was decided, it was 
carried out and maintained to its legitimate conclusion. When the mem- 
bers of the legal profession could adyise their clients, with some confidence 
in the opinions they gare, and were able, in a degree, at least, to infer 
from the general principles maintained by the courts, how the particular 
case would be decided. Of such old-fashioned character is the body of the 
Reports we notice. Careful and laborious in the formaUon of his opinions, 
and olear and emphatic in their expression. Chancellor Wythe was not 
more unbending in his integrity, than he was undeyiating in the princi- 
ples on which he decided the cases before him. 

Besides the decisions in this work, many of which are law at the present 
day, (if anything be law,) it is made of interest eyen to the general reader 
not only by the excellent life of the author prefixed to the Reports and by 
the quaint pedantry of the numerous notes of the old Chancellor, but by 
the queer quarrels between the Court of Appeals and himself, in which 
that respectable body is yery learnedly and oflben yery rouglily handled. 

The reference to cases in pari materia and the essay on lapse, joint ten- 
ants uid tenants in common, kc., show the extensiye learning, and exhibit 
the copiousness of authority for which their author is distinguished. 



An Essay on ths Liabnino or Pabtial, and of Fvturi Intbrssts in 
Chattbls Pbbsonal. By Wam Kbtbs of the Montgomery Bar, Montgo- 
mery, Ala. Printed by J. H. k T. F. Martin, 1853. From A. Morris, 
Riehmond, Ya. 

The writer of this work, who, we understand, has been recenUy honored 
with the merited distinction of a judgeship, has laid the profession under 
no slight obligation by this learned and profound essay on a yery difficult 
branch of the law, one, too, upon which there had not preyiously appeared 
any extended treatise. 

The plan of the workis sufficientiy comprehensiye to satisfy the wants of 
the bar, and its manner of execution no one will find fault with, who is ae 
quainted with the embarrassments which the learned writer must haye en- 
oeuntered in first treading the intricate and difficult paths of this learning. 
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Judge Ke J68 lias only attempted to collate the more important authorities 
found in Uie English and American reports bearing upon his subject. It 
would have been an unprofitable task to havie given extended analyses of 
all the decisions which these reports embrace, and would have made his 
work much more cumbrous and costly, without adding materially to its 
utility. 

We are gratified to find that in the decisions dted, the author giyes us 
the opinions of the courts in the very words of the judges. While this of 
necessity has enlarged the Tolume, its ralue as a book of reference is thus 
materially enhanced. The attempt, on the part of law writers, to translate 
into their own language the opinions of judges, has not unfreqnontly re- 
sulted in an incorrect rendering, and in some instances, in gross misinter- 
pretations of the language And meaning of the courts ; and it were well, if 
in all general treatises, the course pursued by Mr. Keyes were adopted. 

It would be scarcely expedient in the brief limits of a book notice, to ' 
enter into the discussion of any of the important and intricate subjects 
treated of in this volume. We must content ourselves with a simple refer- 
ence to the general topics it embraces. 

The first chapter treats of the nature of chattels personalf of their differ- 
ent kinds, and the reasons for calling them personal; of the title to such 
chattels, their position in our jurisprudence and of the sources of the law 
touching the subject. In the second chapter, the author details the manner 
of creating and destroying partial and future interests in chattels personal 
and of the policy of allowing such interests. Chapter the third treats of 
partial interests inproeserUi; and chapter the fourth, of the different kinds 
of future interests in chattels personal. The fiflh and sixth chapters, of 
the destructibility, alienation and transmission of interests in chattels per- 
sonal, and of the respective rights of persons having prior and subsequent 
interests and of their remedies. 

We may mention in connection with the work, before concluding, that 
the author has drawn many of the authorities, in support of the doctrines 
advanced, from Virginia sources. This fact will be no slight recommenda- 
' tion of the work to the Virginia bar, while, if we have not greatly over- 
rated the reputation for ability and learning which has so long distinguish- 
ed our appellate tribunal, it will not abate from its merits in any other 
quarter. 

Mr. Keyes' present work, as well as his brief treatise on Realty — ^a book 
which should be in the hands of every student of the common law — ^will no 
doubt ensure him an enviable fame. 



Guide to Commissioners in Chancery. By James M. Matthews. J. W. 
Randolph, Richmond Va. 

This work is a useful manual to the commissioner and the Chancery 
lawyer. We have used it with advantage and commend it to the profes- 
sion. The forms of guardian's accounts and of the accounts of executors 
and administrators will aid the inexperienced commissioner in the dis- 
oharge of his duties. 



THE 

QUARTERLY LAW JOURNAL. 

VolTI RIOHMONDrAPRn^^ No 2^ 

COMMON LAW PROOEDUBE AOT&* 

The English Common Law Jhrocodnre Act, 15ih and 16tli 
Yic. chap. 76 and ** An act for the farther amendment of the 
process, practice and mode of pleading in and enlarging the 
jurisdiction of the superior courts of common law at Westminster, 
and of the superior courts of common law of the counties pala- 
tine of Lancaster and Durham/' a yery excellent abstract of 
which we append below, are unfamiliar in their details to the 
profession and we therefore transfer it to our columns. The im- 
portance of a particular knowledge of the contents of these *acts 
is obvious. Ai9 all the English reports, to which reference is 
so largely made in our courts, will now turn upen the construc- 
tion of the language of these provisions. It will be seen that 
many of the reforms embraced in these acts are already, and 
have been for some time past, in operation in Virginia. 

Many others we are sadly in want of, but the present con- 
fused and incongruous state of our law — ^the consequence of in- 
discriminate and careless legislation, indisposes us to proffer 
further amendments until some more systematic method of 
incorporating these amendments into the general law than that 
now in vogue can be adopted. — [Ed. 

Li May, 1850, a royal commission jssued to Sir John Jervis, 
Samuel Martin, .WilHam iftenry Walton, George William Bram- 
well, and James Shaw Willes, Esquires, to make an inquiry into 
the process, practice and system of pleading in the superior 
courts of common law at Westminster, costs, practice at Judjges' 
chambers, salaries, fees, &c. Upon the proitiotion of Sir John 

' * The Monthly Law Reporter. 

6 
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Jervifl to the chiefjiuticeBhip of the common pleas. Sir Alexan- 
der James Edmund Cockburn was added to the commission. 

The commissioners thus appointed took testimony, and what 
will seem much more eztraordmary here, they took timey and in 
June, 1851, they made a first report, the recommendations of 
which were embodied in a bill, which,, on the 80th of Jnne, 
1852, became a law, entitled, "An act to amend the 
process, practice and mode of pleading in the superior courts of 
common law at Westminster, and in tne superior courts of the 
counties palatine of Lancaster and Durham." The short title 
of the act (§ CCXXXV), to be used in citing it is, " The Com- 
mon Law Procedure Act, 1852," and the first' section declared 
that it should go into operation on the 24th of October, 1852. 

The same ^commissioners, in April, 1858, made a second re- 
port, the chief recommendations of which were also embodied in 
a biU, which, on the 12th of August, 1854, became a law enti- 
tled, ' An act for the further amendment of the process, prac- 
tice and mode of pleading in and enlar^ng the jurisdiction of 
the superior courts of common law at Westminster, and of the 
superior courts of common law of the counties palatine of Lan- 
caster and Durham." 

Both of the commissioners' reports, are before us, and we 
proceed, in as summary a manner as we can, to giVe the promi- 
nent* provisions of the two acts in which the reports resulted. 

As to Process : 

By § II of the act of 1852, all personal actions ai^e to be 
commenced, by a writ of summons (schedule A), which simply 
notifies the defendant to cause an appearance to be entered for 
him in 'the suit brouglit by the plaintiff within eight days after 
Bervict; and that in default the plaintiff may proceed to judg- 
ment and execution. 

§ il and III. The summons is to contain the names of both 
parties, but to state no farm or cause of action. 

% YIII. And in every summons issued for debt, the amount 
of debt and costs is to be stated. 

§ XXV. In actions on bonds, bills of exchange, contraots for 
liquidated sums of money, &c., the plaintiff may make a special 
endorsement on the summons, which shall serve as a bill of 
particulars. 

We pass over various provisions as to alias or concurrent 
summons, amending the writ of summons, enforcing appearance, 
mode of appearance, non-joinder and misioinder of parties, join- 
der of causes of action, &c., all calculated to get rid of technical 
objections and to simpUfy and expedite the proceedings. Next, 
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A$ to Pleadina : 

By § yTiTYj aU fictitioiiB and needleM statementB which need 
not De proved, are to be omitted; as losing and finding in 
trover, kc. 

§ L. One general form of demurrer is given, vis., that ^' the 
pleading does not set forth sufficient ground of action, defence, 
or reply." 

§ hL And special demurrers are abolished. 

§ Ln. If any pleading ^4s so framed as to prejudice or 
embarrass the fair trial of the action," the court may, on appli- 
cation, strike out or amend. 

§ LY. Abolishes profert and oyer of deeds, documents, ke. 

§ LVn. The plaintiff or defendant may aver performance 
of conditions precedent generally, and the opposite partjr must 
specify the condition precedent, the performance of wmch he 
intends to contest. 

§ LIX, XCI and schedule B, give the commencement and 
conclusion of pleadings, and averments of causes of action or 
counts, which it is declared ^^ shall be sufficient ;" but it is also 
declared '^ neither erroneous or irregular to depart from the let- 
ter of such forms, so long as the substance is expressed without 
prolixity." These sections, in other words, give the new forms 
of declarations to be used hereafter. 

TheBe forms are models of brevity. As thus : take a decla- 
ration on a promissory note, payee ««. maker. ^^ Venue. A. B. 
by E. F., his attorney; sues C. D., for that the defendant on 

the day of A« ,D. by his promissory note, now 

oyerdue, promised to pay to the plaintiff £ ^ two months 

after date, but did not pay the same, and the plantiff claims 

Take another, on a warranty of a horse. Commencement 

and conclusion the Same as before : ^^ that the defendant, 

by warranting a hoj-se to be then sound and quiet to ride, sold 
the said horse to the said plsintiff, yet the said horse was not 
then sound and quiet to ride." 

Pleas are razeed in the same style : so the old nan-^iumpnt : 
^^ The defendant, by A. B., his attorney, says that he did not 
promise as alledged"— 

Or a release—*^ that after the alledged claim accrued, and 
before this suit, the plaintiff, by deed, released the defendant 
therefrom." 

LXlY. Express color is abolished. 

LXV. Special traverses the same. 

LXXVI.. A defendant may traverse generally such facts as 
might have been denied by one plea, or may plead and traverse 
separately any material allegation in the declaration. 
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LXX7IL A plaintiff may traverw the wkole of any plea, 
or lubBMiient pleading, by a general denial, or admit wme 
parts and deny all the rest, or deny any one or more aUegations. 
^LXXX. The court may give leave to plead and demnr to 
the same pleading when it appears jnst. 

T.mrYT. The plaintiff may, on leaVe, plead several matters 

in defence. ,.,,:■ 

LXXXIV. Certwn pleas, as those denying debt, and ten- 
der, may be pleaded together, as of course. 

LXSuSV. No rignatnre of counsel shall be required. 

LXXXVn. Only one new assignment allowed. 

LXXXDL The form of a demurrer is given, and it is re- 
quired that << in the margin iome 9uibi8tantial matter of lavr^ in- 
tended to le argued^ ehaU be etatedj" otherwise it may be set 
aside, or judgment signed as for want of a plea. 

XOIII- Where the action is for a debt or liquidated m;>neyv 
demand, jjudgment by default to be finaL 

XCVIL' Ten days' notice of trial in all cases. 

CIL The record of nisi prius not io be sealed or passed. 

CIV. The writs of venire facias^ ddstringae or haheae eoT' 
pora, and 'the entry jurata ponitur in respeeiu abolished. 

CIX. The plainti^ iu any action, and the defendant- or 
plaintiff in replevin, to have a special jury as a matter of right. 

CXVIL Either party may call on the other party to aomit 
any document. Unreasonable refusal to be punished by the 
costs of proving. 

We pass over many important provisions as to execution, 
Bcire facieUy revision and error. 

CXXXV. The death of a plaintiff or defidndant not to cause 
the action to abate. 

CLXVin to OCXX regulate proceedings in ejecftment, 
which is to be commenced by a writ (schedule A) summoning 
<^ all persons entitled to defend the possession" of the property 
in question to appear and defend the same, in default whereof 
to be turned out of possession. 

CCXIY. On trial of an ejectment between Iwdlord and 
tenant, the jury may give damages for mesne profits down to 
the verdict. 

CCXXII gives the court power to amend all defects and er- 
rors in any proceeding whether there is anything in writing to 
amend by or not, and 

GCXaIII gives the courts power to make general rules, &;c. 

Of the second act, of 185^, the principal provisions are as 
follows: 

§ I, provides for the trial of issues of fact by the court by 
consent^ &c. 
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in and YI aathoiizes the oonrt to refer to arbitration cases 
involying examination of long acconntSi &c. 

Vn to XVn regnlate proceedings on arbitration. 

XI. WherCi by an agreement, inter partei^ differences are 
to be left to arbitration, court is authorised to stay any suit 
brought, if it sees fit to do so. 

X VlII introduces a new rule (in England) as to counsel ad- 
dressing the jury ; the party who begins, to be allowed to ad- 
dress the jury a second time, at the close of the case, in order 
to sum up the evidence, unless his opponent, at the close of the 
^ase of the party who begins, announces hiis intention to adduce 
evidenoe ; and the party on the other side to be allowed to open 
the case, and also to sum up the evidence (if any), the right to 
re^y to remain as before. 

Before this the counsel who did not begin spoke only once, 
whereas lus antagonist opened the case and had the closing 
speech. (See second report.) 

I XIX. Court may adjourn a trial if it thinks fit. 

XXII. A party may contradict his own witness, if he ap- 
pears adverse, or show that at other times he has made an incon- 
sistent statement — ^the witness, however, in the latter case, to 
be first asked whether he has made such statement. The fol- 
lowing sections to XXYII, introduce several new and important 
rules as to evidence. 

XLYI. Upon the hearing of motions court may compel 
oral examination of witnesses. 

XLVIII. The court may compel a party refusing to make an 
affidavit to be examined. 

L gives the court power to order the discovery of documents 
in actions at law. ,, 

LYIIIi Court may order the inspection of any real or per- 
sonal property by the jury or by party applying. 

LX. ^ Judgment debtors may be exammea as to their prop- 
erty, and it may be attached. 

LXin. And execution may issue against the garnishee. 

LXVlll. An action may be brought for a mandamus to 
compel '^a defendant to fulfil any duty in the fulfilment of 
which the plaintiff is personalty interested." There seems a 
question whether this means general specific performance or 
not. 

LXXYIIL The court may direct execution to issue for the 
return of a speeifie chattel without giving the defendant the op- 
tion of retaining the chattel and paying its value. 

LXXIX. In all cases of breach of contract or other injury, 
when the party injured is entitled to bring and has brought an 
action, he may demand and obtain a writ of injunction against 
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the repetition or continuance of the injur j, and also have dam- 
ages. 

LXXXIL And such injunction may be granted pendente 
lite, and exjparte. 

LXXXIII. When defendant (or plaintiff in replevin) would 
be entitled to relief after judgment on equitable grounds, his 
defence may be set up in the action at law as an " equitable 
plea." 

LXXXVII. In case of lost bills, notes, &c., an indemnity 
may be given to satisfaction of court, and then the loss shall 
not be set up. 

XCIII. Claimant, in a second action of ejectment for same 
premises, may be obliged to give security for costs. 

XCVI. Full power to make amendments in proceedings un- 
der this act is given to the court. 

The preceding abstract is very incomplete and imperfect ; we 
have intentionauy omitted all notice of many sections,-' some 
touclung details of pleading or practice, others containing very 
important general rules, but our desire has been to confine the 
reader's attention to the more prominent and note-worthy prin- 
ciples of the two acts. 

In order to understand with accuracy the general scope of 
these statutes which have wrought far more extensive changes 
in the spirit of the English system of procedure than have 
been eflfected by any two acts of legislation — ^perhaps more than 
by all the legislation — since the time of the iJorman conquest, 
it is necessary to examine the two reports on which the acts 
were based. These papers are among the most able documents 
that law reform has yet produced. They exhibit a profound fa- 
miliarity with the intricacies of procedure, no less than with the 
subtleties of pleading ; and, while they manifest a bold and 
vigorous spirit of innovation, it is tempered by a strong sense 
of the deUcacy of the subject with whicb the commissioners 
were dealing, and the importance of caution in approaching it. 
They discuss with courage and ability many of the gravest top- 
ics of juridical legislation, and are worthy of the most careful 
perusal by all who are engaged in any branch of the great sci- 
ence of jurisprudence. 

Let us see now a little more accurately what the amount of 
these changes is. They may be embraced chiefly under two 
beads : 1. A radical revolution of the system of common law 
pleading. 2. The conferring of equitable powers on the courts 
of law. 

First. Pleading at Law. Forms of action are forever 
abolished. Assumpsit, debt, convenant, trespass, case, with all 
their venerable distinctions, their subtle niceties and curious 
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perplexities^ ate at ene fell stroke swept forever from English 
jurisprudence. Fleas have a like fate — nil debet, non culy non- 
assumpsity are hereafter matter of history. Special denlurrerSi 
with their long train of certainty, duplicity and argumentative- 
ness, partake the same destiny. The plaintiff, for tne first time 
in the history of the. English law, is to tell his story according 
to the real facts. The defendant is to set up his real defence ; 
the record, instead of being a mystical, cahalistic, hieroglyph, 
becomes a plain and straightforward narrative, and it no longer 
requires a lifetime to learn the mere language which the parties 
use. 

Second. The equitable powers conferred on the common law 
courts. It will be observed that there is no fusion of law and 
equi^, no abolition of the court of chancery. The successor 
of Ebrdwicke and Eldon still sits secure ; the commissioners 
have only a^ed on the simple and indisputable proposition that 
(second report, p. 38), '^ the courts of common law to be able 
satisfactorily to administer justice, ought to possess in all mat- 
ters within their jurisdiction, the power to give all the redress 
necessary to protect and vindicate common law rights and to 
prevent wrongs, whether existing or likely to. happen unless pre- 
vented." 

With this view, they have given them the power to order the 
delivery of a specific chattel, and to compel the discovery of 
documents ; they have conferred power to compel the discovery 
of a judgment debtor's equitable assets, and to reach them by 
execution ; they have enlarged and simplified the operation of 
the writ of mandamus ; they have armed the courts of law with 
the formidable writ of injunction, and, finally, they have given 
them leave to entertain equitable defences. In addition to 
this, they had previously authorized the examination of parties,' 
plaintiff and defendant, like any other witnesses, in suits at law, 
m regard to which the commissioners say (second report, p. 11), 
" that, according to the concurrent testimony of the bench, the 
profession and the public, it is found to work admirably, and to 
contribute, in an eminent desree, to the administration of jus- 
tice." Thus, without in the least interfering with the organi- 
zation of the co'irt of chancery, without trenching on its inde- 
pendent jurisdiction of " fraud, trust and accident/' the neces- 
sity of applying to that court for relief, in relation* to matters 
cognizable at law, is, in a vast class of cases, if not in all, done 
away. 

We do not, then, overstate the matter in saying that these 
two acts have wrought a greater change in English procedure 
than legislation has ever effected. In fact, their whole sj^stem 
is revolutionized. The courts of common law lose all their dis- 
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tinctive peculiarities of courts sitting only with a jury, filled 
witli forms and tedmicalities, awarding only pecuniary jndg- 
mentSy and very frequently unable to attain even this result, or 
helpless, when it is attained, to enforce their own judgments, with- 
out the aid of an equity tribunal. In actions at law, the court 
of chancery ceapes to be necessary as an auxiliary tribunal, and 
is confined to its own independent and important sphere. 

Whether the latter point will be completely reached by the 
act of 1854, and especially how far the equitable pleas will be 
made available, remains yet to be seen ; much will, of course, 
depend on the spirit and temper in which the judiciary carry 
out these reforms. But the object and intent of these two sta- 
tutes is precisely what we have stated them to be, and if the 
end is not at once obtained, there can be no doubt now of the 
final result. 



;COLLISION.— VESSELS' RIGHT OF WAY. 
Viee-^dmraUy Court — Lower Canada. 

Friday, August 24, 1855. 
Bakk Sv» John v. Ba&k Makt Bannxttkx. 

The undoubted role of naTifAtioii is, that where two ■faipe cloie-benled, on oiq^orite 
tackf meet, and there is danger of collision if both keep on their course, the one. am 
the port tack shall gire way and the other shall hold Iter course. The latter is not 
to do )his howerer, if by so doing she would cause unnecessary risk to the other; 
nor is the former obliged to obey the rale, if by so doing sbe would run into unaroid- 
able or imminent danger ; but if thers is no such ritk, the one on the starboard tack is 
entitled to the benefit of tlie rale. 

This suit was brought by the owners of the bark St. John 
against the bark Mary Bannatyne to recover damages occa- 
sioned by a collision. The injury occurred on the 17th of June 
last, in the river St. Lawrence, a few miles below the .island of 
Bic. The facts of the case si^ciently appear- in the following 
opinion of the court : 

Hon. Henry Black. — On the night of the 16th and morn- 
ing of the 17th June last, the bark St. John, of the burthen of 
five hundred and seventy-three tons, David Blyth, master, and 
the bark Mary Bannatyne, of the burthen of five hundred and 
thirty-five tons, James Ferguson, master, were in the river St. 
Lawrence, a few miles below the island of Bic ; both itrere 
bound to Quebec, and the wind being adverse they were both 



1856.] ODLUSION-nSSELS' BIGHT OF WAT. 89 

beating op^ and cloae-lianled. They had seen each other on the 
16th, and for several days before. It appears, also, that in the 
dajtune of the 16th, the two vessels crossed each other, passing 
within about one hundred vards of each other, the St. John be- 
ing then on the port tacc, and the Mary Bannatyne on the 
starboard tack; the St. John giving way a little to allow 
the MaiT Bannatyne to pass freely ; and it is in evidence that 
they had seen many vessels also bound to Quebec, and beating 
up the river within siffht of them. They continued beating up, 
and on the night of the 16th, the St. John was running on the 
port tack towards the north shore until midnight, when uie mas- 
ter came on deck, and had the boat put about, standing towards 
the south shore, on the starboard taoc, on which she continued 
until the collision. The Mury Bannatyne, which had been on 
the starboard tack on the night of the 16th, also tacked about 
midnight, and stood towards the north shore, on the port* tack, 
both vessels ooiktinuing close-hauled. The wind at this time 
was a wholcHUul breese, 'driving the vessels about six knots an 
hour, and both were under perfect command. Both vessels ap- 
pear to have had a sufficient crew, and a sufficient number on 
watch, and each is alleged by her own people, to have had a 
light at her bow-sprit end, but the people of each deny that 
they saw any light on board the other vessel. The people of 
the St. John saw the Mary Bannatyne when at a distance of 
two miles and a half or three miles off; and do not appear to 
have lost sight of her up to the time of the collision. It is 
proved on her part thfki her mister, finding that the Mary Ban- 
natyne was not giving way, and that the vessels were approach- 
ing each other, caused a hght to be displayed on the port quar- 
ter of the St. John; and, as the vessels neared each other, 
hailed the Mary Bann^jtme to port her helm, and continued to 
do so as loud as he coma until the vessels touched each other ; 
at the same time he ordered the man at the wheel to keep the 
ship as close to the wind as possible without getting into the 
wind, or losing command of her. 

It IS acknowledged on the part of the Mary Bannatyne, that 
she did not port her. helm until she was within so short a dis- 
tance that although she obeyed her helm, nd went off the wind, 
yet it was too late to avoid the collision, and her stem struck 
the St. John on her port side, in the middle of the main rig- 
ging, her bowsprit runnine through the mainsail of the St. John, 
carrying away the main ngging and back-stays, and everything 
belonging to the mizen-mast, and doing the other damage com- 
plained of. After the collision, the vessels separated. 

The wind was between north and north west, and it is admit- 
ted on both sides that the weather was generally clear, with 
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showers of drizzling rain. The people of the Mary Banna- 
tyne say in their defence that this rain obscured the weather to 
such an extent that it was not possible for them to see the St. 
John at a sufficient distance to avoid the colUBion, although 
there was a man expressly stationed on the forecastle as a look- 
out ; and this is, in fact, the whole amount of the defence. But, 
though the man who was at the wheel of the Mary Bannatyne 
when the accident occurred (Patrick Crahan) says ^' that the 
most vigilant lookout could not, with the hazy and rainy weather 
which was experienced during the twenty minutes immediately 
preceding the collision, have seen a vessel to leeward at a 
greater cUstance than twice her length," yet all the other wit- 
nesses produced on behalf of the Mary Bannatyne, including 
the chief mate (James Watson), whose watch it was, state that 
had the lookout been attentive he must have cieen the St. John 
at a greater distance than he did ; and we have^in evidence, on 
the other side, that the St. John's people saw the Mary Banna- 
tyne at the distance of about twp miles and a half; and this 
evidence is the less liable to BU£ipi6ion, inasmuch as it makes 
against the St. John, if there were an^ fault oH h^ part, as it 
goes to prove that she had plenty' ol tmie to adopt any course 
which circumstances required. ANeither does there seem any 
reason why the Mary Bannatyne. should not see the St. John, 
as soon as the St. John saw her ; .for neither ship was, in point 
of fact, any considerable distance to leeward or to windward of 
the other, otherwise they could not have me^. The man who is 
stated to have had the lookout (Christopher Gallaghan), is not 
produced ; neither is another man (George Brew), who is said 
to have been one of the watch on deck ; and although it is al- 
leged that they had deserted, yet it does not appear that an^ 
search was made for them, 6r any attempt to obtain their evi- 
dence i and this is the more to be reeretted, inasmuch as the 
mate, and all the other witnesses of die Mary Bannatyne, ex- 
cept one, throw the blame upon the lookout-inan. On the other 
hand, the master and ever^ one of the watch of the St. John 
were examined and agree m their statements which appear to 
have been fairly made. Besides, admitting that ,he saw the 
Mary Bannatyne two miles and a half off, the Piaster of the St. 
John admits that he could have avoided the collision by altering 
his ship's course, if he had foreseen that the Mary Bannatyne 
would not alter hers: 

The undoubted rule of navigation is, that where two ships, 
close hauled, on opposite tacks meet, and there would be dan- 
ger of collision if each continued her course, the one on the 
Sort tack shall give way, and the other shall hold her course, 
he is not ^ 4)& .ihiS| if, by so doing, she would cause nnneces- 
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sarj risk to the other. Neither is the. other bound to obey the 
rule, if, by so doing, she wonld run into unavoidable or imminent 
danger ; but if there be no such risk, the one on the starboard 
tack is entitled to the benefit of the rule. In the present instance, 
there was certainly no such risk, and if the Mary Bannatyne had 
kept a good lookout, she must have seen the St. John in time to 
port her helm and avoid her, -which she could very easily have 
done. There is no allegation on the part of the Mary Banna- 
tvne of any want of skill or infringement of nautical rule on 
the part of the St. John, and the master of the St. John had a 
right to suppose that the Mary Bannatyne saw him, and would 
ohej the rule, and port her helm in sufficient time to avoid the 
accident which it would have been time enough to do when he 
first hailed the Mary Bannatyne. If the St. John had put her 
helm ^ starboard she might, perhaps, have avoided the accident, 

{rovided the Mary Bannatyne had kept her course ; but if the 
lary Bannatyne had put her helm a port, as she was bound to 
do, the starboarding of the helm of the St. John would only 
have rendered the collision more certain. K the St. John had 
put her helm further a port, she would have sot into the wind, 
and the command over her would have been lost ; nor is it al- 
le^d that her so doins would have avoided the collision ; nor, 
indeed, was it likely that in the middle of the night, and in a 
sudden emergency, any very delicate manoeuvre could be at- 
tempted, or its advantages or disiadvantages calculated. 

With respect to the alleged admissions of the master of the 
St. John to Mr. Bowbottom and Captain Yaughan, after the ar- 
rival of the vessel at Quebec, although as no such admissions 
were pleaded, and it was^ therefore, irregular to receive evi- 
dence of them, yet ,it may be observed that the admissions, if 
made, were made in a desultory conversation; and the principal 
one, that the accident was as much the fault of one vessel as the 
other, is directly oontradicted by the evidence on oath of the 
person who is said to have mwie it. With respect to the ad- 
mission that he saw the Mary Bannatyne half an hour before, 
and could have avoided the- accident, if he had altered his 
course, that is in no respect at variance with the master's evidence, 
and its effect has been commented upon. 

Even admitting, which seems probable, that the lookout-man 
of the Mary Bannatyne Was the only person to blame, and that 
the officers and crew did all that coma be done when they knew 
the danger, this can make no difference ; for, however much 
his negligence may be to be regretted, the ship is clearly res- 
ponsible for the fault of her lookout. 

It is to be remarked in reference to this point, that it is ad- 
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mitted on both sides that a considerable nidnber of yessels were 
at that time beating up in the neighborhood of the two yessels 
in question, ^^nieynad crossed each other in the daytime of the 
16tny on opposite tacks^ and within the distance of one hundred 
feet ; so dose, indeed^ that the St. John being t^en on the port 
tack, had to give way to the Mary Bannatyne ; and it is ad- 
mitted in the defensive allegation that the St. John had been 
seen by the Mary Bannatyne at about lalf past 10, p. m. It 
was therefore aunost certain that when the two vessels wdnt 
about, — ^which they did, and must necessarily have done, within 
a few hours afterwards, — ^they would meet or pass close to each 
other; and it was, therefore, especially incumbent on both to 
keep the best possible lookout, in order to avoid such an Itcci- 
dent as actually occurred. Nothing but a very mat difference 
in speed and power of working to windward could prevent their 
meeting as they did, and no such differenee is shown to have ex- 
isted, or was likely ; on the contrary, the vessels appear to have 
been as nearly as possible equal m speed, and other sailinj^ 
quajities, as, indeed they were likely to Ive, being of the same 
<uass, tonnage and rig. Under these circimuttances nothing but 
the utmost possible care could prevent the chance of collision, 
and the Mary Bannatyne being the ship which, in case of a 
meetiiig, would be bound to give way to the other, as being on 
the port tack, it was more especially incumbent on her to spare 
no pains to make her lookout efficient. From her construction 
and position it appears that it was very difficult for any one ex- 
cept a person on the fore-castle to see av approaching vessel, 
and it would, perhaps, have been more prudent to hAve had 
more than one stationed there. 

The decree must, therefore, be in favor of the owners of the 
St. John, and against the Mary Bannatyne. 

Messrs. Stuart and VannavouSj for the St. John. 
Mr. Allejffif for the Mary Bannatyne. 
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TATLOR T^ HATGARTH.* 

CVoiMi.— ^Viwfee.— Bona wtcatUia.'^EteheaL 

1844: 16th, 17th and 19th Febniaqr. 

Testatrix gave her real and perfl&ial property to A., B. and C, their hebt, exeeuton, 
4kCn in trait to sell the eame immediately after her deathrand to atand poieet e ed oC 
the produce, in truit for such penone as she should direct by a codicil. But she did 
not make any codicil, nor did she leave either heir or next of kin. After her death, 
A., B. and C, sold her real estate. Held that they were entitled to the proceeds, tor 
dieir own benefit; and that the crown was entitled to the personal estate. 

Sarah Wliittell, the testatrix in the oattse, hj her wi!!, dated 
in August, 1837, after giving 1002. to each of her executors, 
and legacies of different amounts to other persons, gave aU the 
rest of her property, real as well as personal, to the defendants, 
Hajgarth, l)ob8on and Watson, their heirs, executors, A;c., in 
trust to sell the same, absolutely, immediateltf qfter her death ; 
and, for that purpose, to make contracts, transfers and convey- 
ances, and to give discharges for the purchase money\;.and to 
invest the surplus, after paying the expenses of the sale, in their 
names, in the usual securities, and, out of the income, to pay 
certain annuities; and, subject thereto, to stand possessed of the 
capital in trust for such person or persons as she should direct 
by any codicil to her will : and she empowered the trustees to 
lease her real estates^ from time to time, until they should be 
sold, for twenty-one years, if they should diink fit so to do ; 
and she appointed Messrs. Haygarth, Dobson and Watson to be 
the executors of her will. 

The testatrix diedin January, 1838, seised and possessed of 
freehold, copyhold and personal estete, but without having made 
any codicil ; and, as she was illegitimate and never had been 
married, she left neither heir nor next of kin. 

Her personal estate was more than sufficient to pay her fune- 
ral and testamentary expenses, debts and legacies, and to provide 
funds for payment of the linnuities given by her will : the. trus- 
tees, however, sold her real estate and invested the greater {5art 
of the proceeds in the purchase of stock in their own names. 

At the hearing of the cause for further directions, the question 
was whether the residue of the personal estate and the proceeds 
of sale of the real estate, belonged to the crown or to the trus- 
tees. The suit, however, was so constituted with respect to par- 
ties, that that question arose between co-defendants, namely, the 
Attorney-General on the one hand, and the trustees on the 
other; and the yice-Chancellor said that, on that account,. he 

* Enf. Chan. Rep. vol. 37, p. 8. 
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eonld not decide the qaestion in tlie present 8nit. The coonBel 
for the contending parties, replied that they 'wished to obtain 
the decision of thd court upon their claims, with as little delay 
and expense as possible : in consequence of which, his Honor 
allowed the hearing of the cause to proceed. 

Mr. Ttvts9 and Mr. Wratf for the ^Attorney-General, said 
that, as the testatrix had left no next of kin, the crown was 
entitled to her undisposed-of personal estate ; and that as she 
had left no heir and had directed her real estate to be sold out 
and out, immediately after her death, which distinguished this 
case from Burgess y. JVheate^* the crown was entitled also to 
the proceeds of the sale, as being h<yna vacantia. MiddUton y, 
Spicer;'\ J)oeY. Ewart;X AUomey-Q-eneralY. HoJford;% Smith 
T. Cflaxton;\\ Barclay y. Russell ;\ DuHaurmelinY. Sheldon.* 

Mr. Teed and Mr. F. J. Hall for Haygarth and Dobson, and 
Mr. Koe and Mr. Chandless for Watson, said that their clients, 
as the executors of the will, were entitled, by the common law, 
to the testsjtrix's undisposed-of personal estate ; and that, as she 
had left no next of kin, their ripht was not affected by the 11 
Geo. IV & 1 Will. lY, c 40 ; that act haying made no altera- 
tion in the law, except in cases where the deceased had left next 
of kin. 

Thi9 other authorities cited for the trustees were Williams t« 
Lord Londsdale;1[ Amphlett y. Parke ;% Johnson v. Woods ;% 
and 1 Blackst* Comment, chap. 8, in order to show that bona 
vacantia were matters of a purely personal nature, such as royal 
fbh, waifs, wrecks, &c« 

Thb Yicb-Chakcellor :— This ease has been argued for 
three days ; so that I have had time to consider it and the 
authorities that bear upon it, which, in fact, are not numerous, 
hut lie in a very small compass. 

The construction of the will seems to be exceedingly simple 
and clear ; and I have not the slightest doubt that, if any per- 
son had been named in a codicil, as an object of the trust 
created by the will, that person would have had a right to call 
for a conversion of the estate ; and it would have been a mere 

• 1 Eden, 177. f 1 Bro. C. C. 201. 
X 7 Adot Sl Ell. 636. j^ 1 Price, 426. 

I 4 Madd. 484. ^3 Yes. 424. 

* 1 BeaT. 79 ; and 4 Myl. & Cr. 525. See also, 1 Jarmin on Waia, 553 et uq.; and 
▼ol. 2, p. 198 H 9eq. 

t 3 Ves. 756. See the obierrationi on Burgen t. Wkeaie, in the judgment. 

t2Ru88.&My].221. 

i 2 Bear. 409. 
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matter of course for this court to decree the estate to be sold; 
my opinion being tbat the whole legal fee simple is vested in 
the devisees in trust ; and that what is called the power of leas- 
ins was intended only to be used from time to time, until, in the 
opmion of the devisees in trust, a proper occasion had arisen for 
selling the estate. 

It turns out that the testatrix did not make any codicil, and 
that she left neither next of kin nor heir: «id I have already 
expressed an opinion, which, I think, is fully warranted by Jfui- 
dleton y. SpieeVy that the crown is entitled to tiiat part of die 
testatrix's property which was personal estate at the time of her 
death. 

The only question that remains to be disposed of, relates to 
the real estates. Now, whatever opinion mi^ht have been origi- 
nally entertained about Burge$8 v. WheatCy it has remained un- 
reversed for more than eighty years; and, consequently, it must 
be considered as binding upon the court. It is observable that 
it was not the decision of one judge against another, but of Lord 
Keeper Henley and Sir Thomas Clarke, M. R., against the 
opinion of Lord Mansfield. The Master of the Rolb and the 
Lord Keeper agreed upon a point of equity, against the Chief 
Justice of the King's Bench. The case was nothing more than 
this. A legal estate was vested in a trustee, in trust for A. who 
died without an heir ; and it was held that the trustee might 
hold for his own benefit; the crown having no equity to claim 
on the ground of escheat. That was held by Lord Keeper Hen- 
ley and Sir Thomas Clarke against the opinion of Lord Mans- 
field ; and, in deciding the present case, 1 must take it to be 
the law. 

Now, it was said that, inasmuch as there was clearly a direc- 
tion in the will, that the real estate should be sold, therefore the 
crown is entitled to the money that mi^t have arisen from the 
sale. Upon that point I referred to Walker v. Denncy not so 
much for the decision, as for the sake of the positive proposition 
which is laid down by Lord Loughborough in that case.'*' His 
Lordship says: '^ Then, is there any reason to raise an equity to 
convert the money into a difierent species of property, in order 
to create a difierent effect ? There is no person claiming under 
the will of the testator, appearing to insist that it shall be con- 
sidered as that which, de factOy it is not. The crown corner 
under no head of equity. I think it would be a great stretch, 
even if that circumstance of the option was wanting ; but, with 
that circumstance, to convert it for the crown is too extraordi- 

• 2 Vet. jun. 186. 
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nary for a court of equity." Therefore the broad proposition is 
that the crown comes under no head of equity. 

The distinction between the case of Middleton v. Spicer^ and 
the case now before me, is that in the case of Middleton y. Spi- 
ceTy the subject of dispute was personal estate. It was a mere 
chattel real; and there is no doubt that, by the law of the land, 
the crown is entitled to the undisposed-of personal estate of any 
person who happens to die without next of kin. There the pro- 
perty at the death of the testatrix, did not require that there 
should be any act of a court of equity to give a foundation to 
the right of the crown ; but the crown's right was independent 
of a court of equity. But here, in order to give a right to the 
crown, it is absolutely necessary that the equity should be en- 
forced, or at least enforceable, for the purpose of converting the 
freehold estate in fee simple into property of the description of 
personalty ; and the real question is whether, attending to the 
authorities,' there is an equity to compel the conversion for the 
crown. Now I have the authority of the opinion expressed by 
Lord Loughborough, against the existence of any such equity ; 
and without assuming to myself the jurisdiction of the House of 
Lords, and entering into the question whether the decision of 
Lord Chancellor Brougham in Henchman v. Tlie Attomey-Q-ene-^ 
ral is right or wrong,, it ^s quite sufficient for me to say that, in 
making the decision which he did, he evidently referred to and 
relied upon the opinion expressed in the case of Walker v. 
Denne. 

Then, as far as the question about the legal estate goes, I 
have the decision of a court of equity that the crown shall not 
take it by escheat. And I have the opinipn of two Lord Chan- 
cellors in succession, that there is no equity for the crown to call 
for a. conversion of the land, in order that it may take the pro- 
duce of it. I admit that, if there had been any next of kin of 
this lady living at her death, who afterwards died without next 
of. kin, then the principle of Middleton v. Spicer would directly 
have applied. Because the crown would have come in, in the 
plaice of the next of kin of an individual, who had a clear right, 
in equity, to call for the conversion of the real estate. 

The point seems to me to be so clear upon the authorities, 
that I have thought it my duty to give my opinion upon it with- 
out delay: and, having regard to what was said by Lord Lough- 
borough in Walker v. Denney and by Lord ferougham, in 
reference to it, in The Attorney- General v. Henchmany my 
opinion is that the crown has no equity to take from the de- 
visees the produce of the estate which they have sold of their 
own authority. 

The result is, that after providing for the payment of the 
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annuities given by the will and for the costs of the parties, out 
of the personal estate and the proceeds of the sale of the real 
estate, pro rata^ the remainder of the personal estate will belong 
to her Majesty by virtue of her prerogative, and must be paia 
to such person as her Majesty shall appoint under her sign 
manuel ; and the remainder of proceeds of the sale of the real 
estate will belong to the defendants Hayffarth, Dobson and 
Watson, and must be paid to them in equal third parts. 

In 1839, a suit had been instituted by certain persons claim- 
ing to be the testatrix ^next of kin, against the executors and 
trustees of the will and the legatees and annuitants imder it ; 
and a ilecree was made, in that suit, directing the usual inqui- 
ries for the purpose of ascertaining who were the testatrix next 
of kin and heir. But neither the plaintiffs nor any other per- 
sons were able to prove that they were in any way related to 
the testatrix. 

In 1840, the suit in which the preceding judgment was pro* 
nounced was instituted by one of the legatees ; and a decree, 
similar to the former one, was- made, with liberty to the Moitfir to 
adopt the proceedinge that had taken place under the former 
decree; and the Master was to make one report in both suits. 

In consequence of the plaintiff in the second suit having had 
the benefit of the proceecun^s in' the first, the yice-ChanceUor 

Save the plaintiffs in that smt, as well as all the other parties, 
leir costs out of the testatrix estate, notwithstanding they 
had failed to make out their title as next of kin.* 



WILL...-CONSTitUCTION.— DEVISE.— UNCERTAINTY.! 
BlundeU vs. Gladstone. 

1844: 30th March. 

Testator devited aU his real estates (eztwpt the hereditaments thereinafter particularly 
devised) to trustees on certain trusu. In a subsequent part of his will, be devised 
Us farm imA.imtke poisesnan ofT.H.Xo T. R. He had Ueo farms in A., both of 
which were in the possession of T. H., but at difiersnt rents and known bjr difierent 
names. There being .no evidence to show with certainty which of the two (arms the 
tesutor meant to devise to T. R., the court held the exeeption to be inoperativet and 
that both the farms passed bjr the general devise to the trustees.' 

The following facts appeared upon the hearing of a petition 
presented by the co-heirs of Charles Robert BlundeU, Esq., the 
testator in the cause : 

The testator, who was seised of very large real estates, devised 

* See Tkowuumi ▼. JTosm, 5 Bea?. 77* 
t En(. Chan. Rep. vol. 37, p. 89. 
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all his manors or lordships of Ince, Formbj, ke. kc.j and all 
and singular other his manors, messuages, lands, tenements, 
hereditaments and real estates whatsoever and wheresoever, 
{exe^ the hereditaments thereinc^er particularly devieedy) to 
trustees, upon certain trusts therein expressed. In subsequent 
parts of his idU, he devised a house and garden to one of his 
servants, another house and garden to his bailiff, and hie farm 
in Aughtimy in the poeseeeion of T. ff.y to Thomae Mobinetmy 
who died in his lifetime. 

The testator had twofarme in Aughtony one called Shepherd's 
and the other Moljneux's. Both of thetn were in the possession 
of T. H. ; the former at the rent of 502. and the latter at the 
rent of 120Z. 

Mr. Stuariy Mr. Pariyy Mr. Walker and Mr. FUmingy in 
support of the petition, contended, from facts stated in a report 
made by the Master, that the farm in Auehton which the testa- 
tor intended to devise to~ Bobinson, was uie one called Molj- 
neux's. 

The Yice-ChanceUor* held the facts relied oh to be inconclu- 
sive as to the testator's intention ; and that, as it had not been 
shown with certainij which of the two farms the testator meant 
to except out of the general devise, his will, so far as those farms 
were concerned, must be considered as containing no exception 
at all ; and, consequently, that they passed by the general devise 
to the trustees. 

The petition was opposed bv Mr. BetheUy Mr. OampbeUy Mr. 
ffodgeony Mr. Witham and Mr. Molt, 



MAINTENANCE.— WILL.— CONSTRUCTION.t 
Bewden tb. Laing, 

1844: 4th May. 

Testator directed hia reeklae to be coDverted into aooney, and hia wife to receive the 
intereet nf it for the mainteiiaBee of hereelf and children; «nd at her death, he be- 
queathed the whole, share and share alike, to all the children she might have by 
him. The testator left a. son and a daughter. Some years after hie death, the 
daughter married. Held that, thereupon, her right of maintenance ceased. 

Richard Miller made his will, dated the 4th of March, 1817^ 
A the following words : 
'^ I do hereby will and bequeath to my wife, Charlotte Miller, 

* All parties had agreed that the question should be decided by his Hoaor. 
t Eng. Chan. Rep. vol. 37, p. 111. 
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the whole of my property during her natural life : the property 
to be converted into money as soon as conyenient after my de- 
cease, at the discretion of Mr. Thomas Black, my executor ; of 
which my wife, Charlotte Miller, is to receive the interest, for 
the maintenance of herself and children ; and at her death, I 
bequeath the whole, share and share alike, to all the children 
she may have by me." 

The testator died shortly after the date of his will, leaving 
his wife and two children, a son and daughter, him surviving. 

The residue of the testator's estate, after payment of his debts 
and funeral and testamentary expenses, was invested, by Black, 
in the purchase of 3,200Z. stock, in his own name. 

The testator's widow married Stephen Bowden, who died in 
1824. 

Black paid the dividends of the stock to Mrs. Bowden, until 
the 2l8t of March, 1827, when he transferred the capital into 
the names of himself and three other persons upon the trusts of 
the will, and the trustees, thenceforth, paid the dividends to 
Mrs. Bowden. 

Thomas Richard Miller, the testator's son, died in 1837, hav- 
ing bequeathed all his property to his mother, Mrs. Bowden. 
In May, 1838, the testator's daughter married Henry Laing. 
In November of the same year, Mrs. Bowden mortgaged her 
interest in the stock under tlie wills of the testator and her son, 
to Alfred Booker. 

The bill was filed by Mrs. Bowden and Hooker, against the 
trustees of the stock and Mr. and Mrs. Laing, praying that what 
was due to Booker on his security, might be raised and paid out 
of a moiety of the stock ; and that the trustees might be decreed 
to pay the residue of such moiety to Mrs. Bowden, and also to 
pay to her the dividends of the other moiety during her life. 

Mr. and Mrs, Laing, by their answer, submitted to the judg- 
ment of the court, whether what was due to Booker ought to be 
raised and paid out of one moiety of the stock, and whether the 
trustees ought to be directed to transfer the residue of that 
moiety to Mrs. Bowden for her own use and benefit, and to pay 
to her the dividends of the other moiety for her life. 

The question was whether Mrs. Laing, who was admitted to 
be living with her husband, was entitled to maintenance under 
her father's will. 

Mr. Bethell and Mr. F. T. WhitCy for the plaintiffs, said that, 
by the father's will, the income of his residuary estate was given 
to his wife for the maintenance of herself and her children, and 
that she was bound to maintain them so long as they formed 
part of her family; but that when they were foris-familiated, 
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their right to maintenance ceased altogether. Thorp r. 
Owen.* 

Mr. Webster J for Mr. and Mrs. Laing, said that the will con- 
tained a positive direction for the maintenance of the children, 
a»id, thercforci Mrs. Lain^ was entitled to maintenance, not- 
withstanding she was married and living with her husband. He 
died CWbert y. Bennett ;1i Limgmorey. Elcum;X Alexander 
V. M^Oullack;§ JlfJDermottY. Kealy ;\\ Ellis y. Maxwell;^ 
Pride v. Pooke;* Soames v. Martin ;1i KUvington v. (Troy/J 
Baikes v. Ward;% Crockett v. Orockett.\\ 

Mr. Willeoek appeared for the trustees of the stock. 

The Viob-Chakcbllor : — ^When the income of the property 
is giveii, as it is in this case, to the mother, for the maintenance 
of heri^lf and her children, what is intended is, that she shall 
receive the whole of the income, and shall maintain the children 
out of it so long as thev form part of her family. But when 
they are foris-familiated, the^ lose the right to maintenance. 
Consequently, Mrs. Laing's right to be maintained out of the 
trust-fund, ceased on her marriage ; Mid her mother is entitled 
to be paid the dividends of one moiety of that fund during her 
life, and to have the residue of the capital of the other moiety, 
after payment of what is due to Booker, transferred to her ao- 
solutely.* 



TENANT BY THE CURTESY.If 
FoOeit vs. IZyer. 

1844: 7th JttM. 

By a marriage settlement the wife's freehold estates were rested in a trustee in tmst 
for her separate use during her lift ; remainder for such persons as she should ap* 
point hy deed or will, and, in deftult of appointment, 4n trust for her light heirs. 
The wife died without having made any appointment, leaving her husband and a 
son surviving. After her death the trustee sold the eslatesvunder a power in the 
settlement, which directed the proceeds to be invested in the purchase of other 
lands, or on awrtgage, or in the funds, and the securities to be held on the trusto 
aforsssid. 

Held that, on the wife's death, the husband became equitably tenant by the curtesjr 
of the estates, and, therefore, was entitled to the interest of the purcbaae-monej 
during his life. 

By the settlement on the marriage of William Hughes with 

"^ 3 Haie, 607. t £. C. Bap . Vol X, p. 371 . 

; 2 Young, dc Col. N. C. 363. $ 1 Cox, 391. > 

|3Rass.26t,note. IT 3 Bear. 587. 

*9 BeaT.430. t E. C. Rep. Vel.X P* 987. 

|E.C.Rep.Vol,X,p.Sfl3. (lHaffe,445. 

1 1 Bate, 461. t Eng. Chan. Rep. toU 37, p. 195. 
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Elizabeth Antrobus, dated in August, 1839, certain freehpld 
estates, the property of the lady, were conveyed unto and to the 
use of G. E. B. Kennej|r and ms heirs, in trust to receive the 
rents, after the solemnization of the marriage, and to pay the 
same to Elizabeth Hughes during her life for her separate use, 
independent of her intended or any future husband ; and after 
her decease, in trust for such person and persons, for such estate 
and estates, and in such shares and proportions as Elizabeth 
Hughes, either with or without the consent of her then intended 
or any future husband, should by deed or will appoint, and in 
default of such appointment in trust for her right heirs : and 
Kenney and his heirs were empowered, without the consent or 
concurrence either of Elizabeth Hughes or her husband, or their 
or either of their heirs ol* assigns, or of any other person or per- 
sons, to sell the estates at any time thereafter, if he or they 
should think it proper and expedient so to do, and to lay out the 
proceeds of the sale in the purchase of other lands in England 
or Wales, in fee simple, or on mortgage, or in the funds ; and 
such securities were to be held by him and them upon the trusts 
aforesaid; and Kenney and his heirs were also empowered, with- 
out any such consent or concurrence as aforesaid, to make sales 
or exchanges of any such other real estates, or to call in any 
money invested on any mortgage or mortgages, or other security 
as aforesaid, with liberty to alter, vary and transpose mlj sucn 
security or securities, from time to time and as often as he or 
they should think proper : and his and their receipts were to be 
sufficient discharges for all moneys payable to him or them un- 
der the trusts 'aforesaid: and William Hughes covenanted with 
Kenney that all the property, whether real or personal, to which 
Elizabeth Hushes, ot he in her right, should become seized or 
possessed -of during the coverture, should be conveyed and as- 
signed unto and to the use of Kenney, or other the trustee or 
trustees for the time being of the settlement, upon the trusts 
therdinbefore expressed, or such of them as should be then sub- 
sisting; and that Elizabeth Hughes should be at all times inde- 
pendent of him ; and that Kenney, his heirs, executors, &c., and 
every trustee to b^ appointed as thereinafter mentioned, should 
at all times thereafter hold, as well the premises therdl)y con- 
veyed, as also all such after-acquired properties of Elizabeth 
Hughes, upon the trustf aforesaid, without any interntption 
from or bj^ William Hughes, his heirs, executors, &c., or any 
person claiming under him, 

Mrs. Hughes died in March, 1841, without having made any 
appointment of the estates, leaving her husband and one son by 
him surviving. The son died, an infant, shortly after his 
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mother ; and Bobert Je£ferson^ the son of his maternal uncle 
was his heir and also the heir of his mother. 

In August, 1841, the defendant Tyrer, who had been appoint- 
ed a trustee of the settlement in the place of Kenney, deceased, 
sold the estates and received the purchase money. 

The bill was filed in December, 1848^ by the assignee of Wil- 
liam Hughes, under the Insolvent Debtors' Act ; and the ques- 
tion was whether William Hughes was entitled to a life interest 
in the proceeds of the sale of the estates, as tenant by the cur- 
tesy of them before they were sold. 

Mr. Bolty for the plaintiff, cited Webb v. Lord Shqftesburtfy* 
Jackson t, Noble^f and Morgan v. Morgan^X where, by a mar- 
riage settlement, the intended wife's estates were conveyed to a 
trustee in fee, in trust for her separate use for life, with power 
to her to appoint the fee by deed or will, and, for want of ap- 
pointment, in trust for her and her heirs; and she having died 
without having made any appointment, leaving her husband and 
a son surviving. Sir John Leach, Y. C, held that, notwith- 
standing the estates were held during the wife's life in trust for 
her separate use, the husband was entitled to be . tenant by the 
curtesy of the equitable inheritance of his wife. 

Mr. J. V. Priory for defendants, said, that the estates were 
settled so as to prevent Mr. Hughes from taking any interest 
in them; and therefore he did not become tenant by the curtesy 
of them on the death of his wife ; nor could he claim any inter- 
est in the money for which they had* been sold. Mearley. 
Chreenlank;^ Roberts y. Dixwell.\\ 

The VicTe-Chancellor : — This case is^ precisely similar to 
Morgan v. Morgan. 

The legal estate in the settled property was vested in Kenney, 
in trust for the separate use of Mrs. Hughes during her life ; 
with remainder for such person or persons as she should appoint ; 
and in default of appointment in trust for her right heirs. So 
that all along she was seized in equity of the fee simple of the 
estates, with power to defeat that seizin either wholly or par- 
tially. She did not, however, exercise that power ; and there- 
fore, at her death, she was seized of the equitable inheritance in 
fee simple, and her husband became equitable tenant by the 
curtesy of the estates. 

After her death the trustees sold the estates, and as the set- 
tlement directs that the purchase money shall be invested in the 

* 3 My]. & Keen, 599. t 2 Keen, 590. 

t5Madd.408. -JSAtk-eSS. 

11 1 Atk. 607. 
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pnTchase of other lands, or on mortgage or other securitefl, and 
that the securities shall he held upon the trusts aforesaid, mj 
opinion is that, from the beginning, the purchase money was 
impressed with a trust which made it bear the character of 
realty. The consequence is, that the husband, or rather his 
assignee, is entitled to the interest of the purchase money during 
his Efe, and on his death the principal wUl belong to the defen- 
dant Jefferson, as heir ex parte matema. 



LIABILITY OF MASTER FOR SERVANTS' ACTS.« 
Colemafi tb. Bichet. May 2. 

A iDMter if cirill/ mpontSbl« tbr the fraud or negligence of hit eervanc acting in the 
eoorse of hia emplojrment; bat not lor an act of wilful fraod or negligence done by 
bim out of the ecope of his authoritj, or inconsistent with the course of his em- 
ployment* 

Therefore, where A., the benrant of a wharfinger, fraudulently signed a receipt pnr- 
poitfaig to be an acknowledgment that certain wheat had been delivered at his 
employer's wharf, to be shipped to the order of C, no such wheat havnig in fact 
been deliTered, and thereby willfully induced C. to pay the price thereof to the pre- 
tended Tender:— Held, that the wharfinger was not liable,— althongh it was proved 
that C.'s course of dealing was, to pay for all wheat delivered for him at the 
wharf, on the production by the vendor of the wharfinger's receipt, and that the 
latter knew it. 

But, tembU^ that it would have been otherwise, if there had been any evidence of an 
understanding or agreemeiat between C. and the wharfinger to the efiect above 
stated. 

The declaration stated that the defendant falsely and fraudu- 
lently affirmed to this plaintiff that the defendant had received 
at Bristol for the plaintiff, from one W. S. Lewis, to be taken 
care of and carried for the plaintiff by the defendant from Bris- 
tol to Cardiff, for reward in that behalf to him from the plain- 
tiff, fifty-eisht sacks of wheat containing five bushels each, and 
one sack of wheat containing four bushels, which the plaintiff 
before the said affirmation, as the defendant before and at the 
time of the said affirmation well knew, had bought from the said 
W. S. Lewis for the sum of 1242. 15«., payable on the receipt 
by the defendant at Bristol of the said saclu of wheat from the 
said W. S. Lewis for the plaintiff, to be so taken care of and 
carried as aforesaid ; whereby the plaintiff, was induced to pay, 
and did pay, to the said W. S. Lewis the said agreed sum 1242. 
15«. : whereas, in trutU and in fact, as the defendant at the 
time of the said affirmation well knew, the said sacks of wheat, 

* English Common Law Beportfi, vol. Sit p* 104. 
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or ai:ij of them, had not at the time of such affirmation, nor had 
they or any of them since, been so received by the defendant 
for the plaintiff; and the said smn of 1242« 15«* so paid as afore- 
said haa been wholly lost to the plaintiff. 

There was also a count charging the defendant with having 
converted to his own use, or deprived the plaintiff of the use 
and possession of, the plaintiff's goods, Jthat is to say, fifty-nine 
sacks of wheat. 

The defendant pleaded not guilt;^. 

The cause was tried before Martin, B., at the last Assizes at 
Gloucester. The facts that appeared in evidence were as fol- 
lows :— -The plaintiff was a corn-dealer and miller residing at 
Llandaff, and was in the habit of attending the market at Bris- 
tol every week for the purpose of buying corn. The defendant 
was a wharfinger and carrier, having vessels which traded be- 
tweeiL Bristol and Cardiff. The plaintiff had been in the habit 
of shipping com by the defendant's vessel ; the Qourse of deal- 
ing being as follows : — ^When the plaintiff purchased com, he di- 
rected the seller to deliver it at the defendant's wharf, to be 
there shipped for Cardiff; and, upon the production by the 
seller of a receipt signed by the defendant or his agent vouch- 
ing for the delivery of the com at the wharf, the plaintiff paid 
him the amount. 

On the 7th of December, 1854, the plaintiff's son attended 
the Bristol market, and' purchased of one Lewis a parcel of 
wheat, which he directed Lewis to deliver " to George Coleman, 
Riches's Wharf, 11 Welsh Bank,"Bristor;" and, upon meeting 
Lewis, accompanied by Board, the defendant's agent, at the 
wharf, and Lewis producing a receipt in the usual form, signed by 
Board, and representing in Board's presenee that the wheat had 
been delivered at the wharf, the plaintiff paid Lewis the price, 
124Z. 158. It turned out that the transaction was a fraud on 
the part of Lewis and Board, the wheat haCVing never been de- 
livered at all at the wharf; and, upon inquiry, Lewis was not to 
be found, and Board absconded. 

For the defendant, it was submitted that he was not responsi- 
ble for this fraud on the part of his agent. 

The learned baron was of opinion niat the action would not 
lie, and directed a nonsuit, reserving leave to the defendant to 
move to set aside the nonsuit, and enter a verdict fdr 124Z. 15«., 
if the court should think the action maintainable. 

KeatinOy on a former day in this term, obtained a rule nisi 
accordingly. 

Whateley and Phipson now showed cause. There was no 
evidence for the jury to fix the defendant with liability for the 
fraud of his agent Board. The important question is, what was 
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Board's duty with reference to his employ by the defendant? 
That Lewis and Board had conspired to defraud the plaintiff, 
there can be no doubt. [ JsbyiSi C. J. — The false representation 
was made by Lewis, Board being present. Two questions will 
arise,— one, whether Board had authority from his employer to 
act as he did, — ^the other, whether he was acting within the 
scope of his authority in going with Lewis to countenance Lewis's 
misrepresentation. Cresswell, J. — ^Where is the evidence that 
Riches was cognizant of or party to the course of dealing sug- 
gested?^ There is none. The main question is, whether fioard 
was acting within the scope of his authority in giving a receipt 
or acknowledgment for wneat which had never in fact been de- 
livered. This was criminal act, for which Board and Lewis 
might be indicted. How can Riches be liable for the criminal| 
the felonious act of his servant? [Jbrvis, C. J. — ^I certainljjr 
do not see how Riches' knowledge that Coleman was in the habit 
of paying the vendors on the production of his receipt acknow- 
ledging the delivery of the wheat, makes his givine such receipt 
a representation to Coleman.] A principal never has been held 
liable for the act of his agent, unless for something done within 
the scope of his authority and in the course of his employment 
as agent. The better expression is 'Hhe course of his employ- 
ment ;" and that is a mixed question of law and fact. To make 
the principal liable, the agent or servant must be emploved by 
him to do the act in. the course of the performance of which he 
is guilty of the negligence or the fraud complained of. [Jeryis, 
G. J. — The auth6ritv of this man was of a limited character. 
He was only authorized to give receipts when the wheat was 
actually dehvered.] In Bacon's Abridnnent, Master and Ser- 
vant (^,) it is said : •" The reason why the acts of a servant are, 
in many instances, esteemed the acts of the master, arises from 
the relation between a master and servant ; for as in strictness 
everybody ought to transact his own affairs, and it is by the 
favour and indulgence of the law that he can delegate the power 
of acting for hmi to another, it is highly reasonable that he 
should answer for such substitute, at least civiliter; and that his 
acts, being pursuant to the authority given him, should be 
deemed acts of the master. Therefore, if a goldsmith makes a 
plate, wherein he mingles dross, so that it is not according to 
the standard, and by his servant sells it, an action lies against 
the master, because it fails in the price in silver. But, if A , 
being possessed of certain artificial and counterfeit jewels, of 
the value of 168Z., «nd knowing them to be such, delivers them 
to B., his servant, commanding^im to transport the said jewels 
to Barbary, and to sell them to the King of Barbary, or such 
other person as would buy them, hu^ given B, no charge to con^ 
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eeal their being eountetfeit; and thereupon B. goes into Bar- 
bary, and, knowing those jewels to be counterfeit, shows them 
to C. for good and true jewels, and, affirming to C. that they 
were worth 8102., desires C» to selL them to me said King for 
8102., which moiiQY C. pays B., and B. thereupon immediately 
returns to England, ana pays the 8102. to A., ids master; and 
after, the jewels being discovered to ba counterfeit, C. is impri- 
soned by the said King till he repays the 8102. out of his own 
effects, — of all which matters G. ffives notice to A., and demands 
satisfaction, &c. : yet no action Hes against A., for, jewels are 
in themselves of an uncertain value, and B. was not by A. par- 
ticularly directed to C, and all that was done qtuxid C. was the 
voluntary act of the servant, for which the master is not bound 
to answer :" Southern v. How, Cro. Jac. 468, Bridgman, 125, 
Poph. 148, 2 Roll. Rep. 6, 26, 2 Moll. 880. [Jbbvis, C. J.— 
Mr. Smith, in his Mercantile Law, 5th edit. p. 158, says the 
master was held liable, in the case put in Bacon's Abridgment : 
and he adds, — ^* The reason ^ven for this bv Lord C. J. Holt 
appears a sensible one • ^ Seeing,' says he, Hhat some one must 
be a loser by the deceit, it is more reasonable that he who em- 
ploys and confides in the deceiver should be the loser, than a 
stranger."" Such certainly was the opinion of the Roman law- 
yers, ^ ProcurcUionis seientiam et dolum noseere debere daminus^ 
neque Pomponius dubitat, neque nos dubitamtis :* Dig. 14.4.5. 
Ulpian."] There are numerous authorities in support of the 
distinction here contended for. Thus, in M'Manus v. Crickett, 
1 East, 106, it was held that a master is not liable in trespass 
for the wilful act of his servant, as, by driving his master's car- 
riage against another, done without the direction or assent of 
the master : but he is liable to answer for any damage arising to 
another from the negligence or. unskilfulness of his servant act- 
ing in his employ. So, in Croft v. Alison, 4 B, & Aid. 590 (E. 
C. L. R. vol. 6), it was held, that, where the defendant's ser- 
vant wantonly, and not in order to execute his master's orders, 
strikes the plaintiff's horses,, and thereby produces the accident, 
his master is not liable ; but where, in the course of his employ* 
ment, he so strikes, although injudiciously, his master is liable. 
To the like effect are the cases of Joel v. Morrison, 6 C. & P. 
601 (E. C. L. R. voL 26), and Mitchell v. Crassweller, IS C. & 
B. 237 (E. C. K R. vol. 76). [Jbevis, C. J.— The cases upon 
the subject are very numerous, though apparently a little con- 
flicting. But I think Mr. Smith is mistaken in saying that the 
civil law is the same. Li Story on- Agency, § 452, it is said : 
^^It is a general doctrine of law, that, although the principal is 

* Mr. Smith is here referring to Hem v. Nichols, 1 Sslk. 389, not to the jewel case. 
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not ordinarily liable (for he sometimes is) in a criminal suit,'*' for 
the acts or misdeeds of his agent, unless, indeed, he has autho- 
rised or co-operated in those acts or misdeeds : yet he is held 
liable to third persons in a civil suit for the frauds, deceits, con- 
cealments, misrepresentations, torts, negligences, and other mal- 
feasances or misfeasances and omissions of duty of his agent in 
the course of his empleymenty although the principal did not 
authorize, or justify, or participate in, or, indeed, know of, such 
misconduct, or even if he forbade the acts, or disapproved of 
them.t In all such cases, the rule applies respondeat superior, 
and it is founded upon public policy and convenience ; for, in no 
other way could there be any safety to third persons in their 
dealings, either directly with the principal, or indirectly with 
him through the instrumentality of agents4 In every sudi 
case, the principal holds out his agent as competent and fit to be 
trusted ; and thereby, in effect, he warrants Ms fidelity and good 
conduct in all matters within the scope of his agency/'§ The 
subject was very elaborately examined by Bayley, !B., in The 
Attorney-General v. Siddon, 1 C. 4 J. 229, 1 Tyrwh. 41. He 
puts it as a question of evidence. In Middleton v. Booth, 1 
Salk. 282, Lord Chief Justice Holt lays it down that ^<no mas- 
ter is chargeable with the acts of his servant, but when he acts 
in execution of the authority given by his master, and then the 
act of the servant is the act of the master." Again, in King- 
ston V. Booth, Skinndr, 228, it was resolved by the court, that, 
^^ if I command my servant to do what is lawful, and he misbe- 
have himself, or do more, I shall not answer for my servant, but 
my servant for himself, for that it was his own act; otherwise 
it was in the power of every servant to subject his master to 
what actions or penalties he pleased." In the instances put by 

* Attonioy-General 0. Siddon, 1 Tjrrwh. 41, 1 C. 4d J. 220 ; Rex ▼. Goutch, M. 4c 
M. 436, (E. C. L. R. toI. 22); Palejr on Agency, by Lloyd, 294-298, 305, 306; 3 Chitty 
on Comm. nnd Manuf. 209, 210; Smith*! Mercantile Law, 5th edit, l^etaeq., 

1 1 Chitty on Comm. and Manuf. 20S-210 ; Paley on Agency, by Lloyd, 294-296, 
301-307; Snuth't MereantUe Uw, 2d edit. 70,.71,3d edit 127-130; Doe t. Marten, 4 
T. R. 66, per Lord Kenyon ; Buah t. Steinman, 1 Bos. dc P. 404 ; Attorney-Geoeral ▼. 
Siddon, 1 Tyrwh. 41, 1 C. dc J. 220 ; Milligan ▼. Wedge, 12 Ad. & E. 737, 742 (E. C 
L. R.¥ol.40),4P.dcD.714; Quarmao r. Burnett, 6 M.dcW. 499; Locke ▼. Steami, 
1 Mete. R. (American) 560; Pennaylrania Steam Navigation Company ▼. Hnngerfordr 
6 Gill dc Johna. (American) 291. 

t Bl. Comm. 431, 432 ; Abbott on Shipping, Part 2, Ch. 2, $ 11 ; Ellis r. Turner, 8 
T. R. 533; Bush y. Steinman, 1 Boa. dt P. 404; Laugher y. Pointer, 5 B. dc C. 547 
(E. C. L. R. vol. 11), Randleaon ▼. Murray, 8 Ad. & E. 109 (E. C L. R. vol. 35). 3 N. 
P. 239 ; Milligan ▼. Wedge, 12 Ad. & E. 737 (E. C. L. R. vol 40), 4 P. dc D. 714 ; Quar- 
noan ▼. Burnett, 6 M. di W. 499; Rapaon t. Cubitt, 9 M. dc W. 499; WinterbottomT. 
Wright, 10.M. dt W. 109. 

f See the opmion of Lord Holt m Lane t. Cotton, 12 Mod. 490 ; Paley on Agency, by 
Uoyd, 294, 301-307 ; Bac. Abr. Matter and SmfOM (K); Hem t. Nichola, 1 Salk. 989. 
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Dr Story, where the mafiter is held responsible for the tortious 
act of the servant, the act has been done in the course of his 
employment, and for his master's profit. In §456, he says: 
^^But, although the principal is thus liable for the torts and 
negligences of his agent; yet we are to understand the doctrine 
with its just limitations, that the tort or negligence occurs in 
the course of the, agenct/. For, the principal is not liable for the 
torts or negligences of his agent in any matters beyond the 
scope of the agency, unless he lias expressly authorized them to 
be done, or he has subsequently adopted them for his own use 
or benefit. Hence it is, that the principal is never liable for the 
unauthorized, the wilful, or the malicious act or trespass of his 
agent. Thus^ if a servant, while driving the carriage of his 
master, should wilfully or maliciously run against or upset an- 
other carriage, or run down and injure a person in the road, or 
should jump from his box and beat a person ; in all these cases^ 
he, and not his master, would be liaole for this wanton wrons 
and mischief. So, the master of a ship is not liable for a wilfiu 
act of injury done to another ship by his crew, although he would 
be for such ain injury done bv their negligence." So, here, the 
defendant might have beem held liable for any fraud or negli- 

Sence committed by Board in respect of goods which had been 
elivered to him, but clearly not for falsely representing that 
he had received the ^oods, when he had not received them. 
Grant v. Norway, 10 C. B. 665 (E. C. L. R. vol. 70), ought to 
dispose of this case : it was there held, that the master of a ship 
signing a bill of lading for goods which have never been shipped, 
is not to be considered as the agent of the owner in that behalf, 
so as to make the latter responsible to one who has made ad- 
vances upon the faith of bills of lading so Mgned. It is scarcely 
possible to conceive a stronger case than that. The court there, 
admitting that the master of a ship has a larger general autho- 
rity than any other description of a^ent, nevertheless held that 
his authority does not extend to do tne act the master there as- 
sumed to do, and that, from the general usage of trade, the 
merchant taking a bill of lading under such circumstances must 
be taken to have had notice of his limited authority. Suppose 
1 go to the shop of a pawnbroker to pledge my goods, the mas- 
ter would be liable to me for any fraud or negligence of which 
his shopman might be guilty in the transaction ; but, if I go to 
the shopman, and say, give me a ticket for goods not deposited, 
and we share the plunder, could it in that case be contended 
that the master would be liable ? • In Lyons v. Martin, 8 Ad. & 
E. 512 (E. C. L. R. vol. 35), 3 N. & P. 509, it was held that a 
master is answerable in trespass for damitge occasioned by his 
servant's negligence in doing a lawful act mthe course of his 
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service ; but not so if the act is in itself unlawful, and is not 
proved to have been authorized bj the master : as, if a ser- 
vanty authorized merely to distrain cattle damage feaBant^ drives 
cattle from the highway into his master's close, and there dis- 
trains them. In that case, the act done by the servant was a 
deliberately wrongful act altogether out of the course and scope 
of his employment. Lord Denman there says : " The instances 
where an ixijury has resulted from negligence in performing a 
lawful service, do not apply- In The Attorney-General v. Rid- 
dle, 2 C. & J. 493, 2 Tyrwh. 523, where the wife of a paper- 
maker delivered out paper without proper stamps, the Court of 
Exchequer held it to be a fit question for the jury whether or 
not the husband was chargeable with her acts, as done under 
his authority : but that decision proceeded on the supposition 
that the husband was generally presiding oyer the business, and 
that anvthing done in the management of it by a person usually 
acting m it under his control, as the wife was shown to have 
been, might be referred to him." And Patteson, J., said: 
^^ Bmcker v. Fremont, 6 T. B. 659, and other cases, where the 
master has been held liable for the consequences of a lawful act 
negligently done by his servant, do not apply. Here the act 
was utterly unlawful. A master is liable where his servant 
causes any injury by doing a lawful act negligently, but not 
where he wilfully does an Hlegal one." 

Keating and John Orat/y in support of the rule.- — The defen- 
dant is clearlv liable for the fraudulent misrepresentation of his 
agent. In Alexander v. Gibson, 2 Camp. 555, where a ques- 
tion arose as to whether a master was bound by a warranty 
given by his servant on the sale of a horse. Lord Ellenborough 
said : '^ If the servant was authorized to sell the horse, and re- 
ceive the stipulated price, I think he was incidentally authorized 
to give a warranty of soimdness. It is now most usual, on the 
sale of horses, to require a warranty ; and the agent who is em- 
ployed to sell, when he warrants the horse, may fairly be pre- 
sumed to be acting within the scope of his authority. This is 
the common and usual manner in which the business is done : 
and the agent muAt be taken to be vested with power to transact 
the business with which he is intrusted, in the common and 
usual manner. I am of opinion, therefore, that, if the defen- 
dant's servant warranted this horse to be sound, the defendant 
is bound by the warranty." [Crbsswbll, J. — Would you hold 
that to be good law at the present day ?] The principle upon 
which it is founded received the endorsement of Bayley, B., in 
The Attorney-General v. Siddon. [Cresswell, J. — ^In the case 
of a horse-dealer, the presumption of authority in the servant to 
warrant arises : and, probably a horse-dealer would be liable on 
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a warranty bj his servant, even thoueh he expressly desired his 
servant not to warrant the horse.] In the present case, Board 
was the general agent of the defendant for transacting the busi- 
ness of the wharf, and it was proved to be the coarse of bosiness 
there to dive receipts like that in question, to indicate to the 
plaintiff tnat he might pay the money. Suppose one bushel of 
wheat only had been delivered, and a receipt eiven for 1000, 
with intent that 1000 should be paid for, could it have been con- 
tended that that would not be an act done in the course of the 
emplovment of the party 7 In Bapp v. Latham, 2 B» & Aid. 
795, A. employed B. and C, who were partners as wine and 
spirit merchants, to purchase wine, and to seU the same upon 
commission. C, the managing partner, represented that he nad 
made the purchases, and that he had sold a part of the wines so 
purchased at a profit : the proceeds of such supposed sales he 
paid to A., and rendered accounts, in which he stated the pur- 
chases to have been made at ascertain rate per pipe. In fact 
0. had neither bought nor sold any wine. The transactions 
were wholly fictitious, but B. was ighorant of that. Upon the 
whole account a larger sum had been repaid to A. as tne pro- 
ceeds of that part of the wine alleged to be resold, than he had 
advanced, but the other part of the wine, which C. represented 
as having been purchased, was unaccounted for. It was held 
that B. was liable for the false representations of his partner ; 
and that A. was entitled to retain the money that had been paid 
to hitn upon these fictitious transactions^ as if they were real. 
[Crowdbr, J. — ^What answer do you give to the case of Grant 
V. Norway ?] That case quite steers clear of this, [Jervis, 
C. J. — ^AU these cases depend upon the fact of what is the scope 
of the authority of the party. The master of a ship has no 
general authority, but only certain special authorities, — ^amonffst 
others, to sign bills of lading for goods which are actuauy 
shipped. Was Board acting within the scope of his authority, 
or m the couise of his employment, or for his employer's bene- 
fit, in doing the act in question ? That he had no actual autho- 
rity, is clear : it is to be inferred, therefore, from the surround- 
ing circumstances.] If this had been a reij transaction, the 
signing of the receipt would have been an act done for the 
benefit of the defendant. [Jervis, C. J. — If the receipt had 
vouched the delivery of a comparatively small quantity of wheat 
beyond what had actually been delivered, a different question 
might have been raised. Phipson. — Hubbersty v. Ward, 8 
Exch. 380, adopts the decision of this court in Orant v. Nor- 
way.] It is of the utmost importance that parties dealing with 
agents should be able to rely upon representations made by 
them when professing to act for their principals. In Willet v. 
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Chambers, 2 Gowp. 816, it was held, that, if two i^e partners 
as attorneys and conyeyancers, and one receive money to be 
laid oat on mortgage, the other is liable for the amount, though 
his partner gave a separate receipt for it. [Gresswell, J. — 
The partner who receiyed the money had authority to receiye 
it. Jebvis, C. J. — ^It was not in respect of the misappropria- 
tion, but in respect oi the receipt of the money that the other 
partner was held liable.] In Urammar y. Nixon, 1 Stra. 658, 
a goldsmith's apprentice sold an ingot of gold and silyer upon a 
special warranty that it was of the same yalue per ounce with 
an assay then shown ; upon the eyidence it appeared he had 
forged, the assay, and that the insot was made out of a lodger's 
plate, which he had stolen : and the master was held answerable 
for his «]^prentice's fraud. [Jervis, C. J. — That was on the 
ground that the sale took place in the counie of business in the 
master's shop.] Unless the defendant be held liable in this 
case, a master neyer can be made responsible for the fraud or 
fals^ representation of his seryant. The question is not, whether, 
as between himself and his employer, the seryant has authority 
to do what he has done, but whether the position in which he 
was placed was such as to induce third persons to deal with him 
upon the faith that he had such authority. In Fuller y. Wilson, 
8 Q. B. 58 (E. G. L. B. yol. 48), 2 Oale k D. 460, the defen- 
dant, being owner of a house, employed an agent to sell it : the 
agent described it as free from rates and taxes, and did not 
know it to be otherwise ; but H was in fact liable to certain 
rates and taxes, as the defendant knew : on the faith of the 
agent's description, the plaintiff bought the house : it was held 
that the plaintiff might maintain deceit against the defendant, 
though it did not appear that the defendant had instructed the 
agent to make any representation as to rates or taxes.*^ Taking 
into consideration the eyidence as to the known course of dea£ 
ing here, the defendtfht may be assumed to haye said to the 
plaintiff, — "When you see my receipt, or that of my agent, 
youching for the deuyery of wheat on the wharf, you may safely 
pay the money." If for his own conyenience a man chooses to 
carry on his business by means of an a^ent, it is but reasonable 
that he should be responsible for his integrity. [Oresswell, 
J. — I do not find any eyidence that Board was the defendant's 
agent for the purpose you assume, or that there was any such 
course of deahng between the plaintiff and defendant as you 
assume. It may be that the defendant knew the course of deal- 
ing between the plaintiff and those of whom he was in the habit 

* Reirened on error in the Exchequer Chamber,— Wibon ▼. Fuller, 3 Q. B. 1009 (E. 
C. L. H. Tol. 43), 3 G&le St V. 570. 
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of buying wheat, and that he knew that his receipt would pro- 
bably be used for the purpose of obtaining payment for the 
wheat.] It was assumed at the trial that there was this general 
course of dealing, and that all parties were aware of it. [Wil- 
liams, J. — K the fact were so, it is unfortunate that there should 
be no evidence of a bargain between the plaintiff and the defen- 
dant that the former should have the l&tter's assurance that the 
wheat had been delivered, before he paid the vendors for it.] 
It was not proved, because it was never for a moment disputed. 
[Cresswbll, J. — ^Board's authori^ was, to receive the wheat, 
and to acknowledge its receipt. He was employed, not to make 
statements, but contracts.] In Cornfoot v. Fowke, 6 M. & W. 
858, Parke, B., says : — " It must be conceded, that, if one em- 
ploy an asent to make a contract, and that agent, though the 
principal oe perfectly guiltless, knowingly commits a fraud in 
making it, not only is the contract void, but the principal is lia- 
ble to an action. Lord Holt held, that, in an action of deceit, 
for selling one sort of silk for another, upon evidence that there 
was no actual deceit in the defendant, but that it was in his fac- 
tor beyond sea, the merchant was liable ; Hern v. Nichols, 1 
Salk. 289." [Crebswbll, J. — Hern v. Nichols was a case of 
misrepresentation, not fraud : the defendant there adopted the 
act of the factor.] 

Jervis, C. J. — Throughout the course of the argument, I 
must confess I have never entertained any doubt as to the deci- 
sion we ousht to arrive at in this case. The rule must be dis- 
charged. I take it for granted, — ^indeed, Mr. Phipson concedes 
it, — ^that it was known to Bi^hes that it was Coleman's usual 
course of business to direct all com purchased by him at the 
Bristol market to be delivered for shipment at Riches' wharf, 
and to pav the vendor the price On production of the wharfin- 
ger's receipt for the goods. But it is not pretended that there 
was any contract as between Coleman and jS.iches, that, in con- 
sideration that the former would cause his purchases to be deli- 
vered at the wharf of the latter, the latter should on the receipt 
of the goods give such vouchers as the former might act upon. 
If there had been any such contract, a very, different question 
might have been raised ; for, in that case, it might possibly have 
been said that the wharfinger had undertaken to employ compe- 
tent persons faithfully to perform that duty. This, however, is 
simply the case of a wharfinger's receipt-note : and, that heins 
so, the case is disposed^ of. Board, the defendant's agent, had 
only authority to give receipts for goods which had in fact been 
delivered at the wharf. Many cases are put in Dr. Story's ex- 
cellent treatise on the law of principal and agent, where the 
principal has been held liable for acts done by the agent ; but 



1856.] LIABILITY OF MASTER FOR SERVANTS' ACTS. 113 

all of them were decided upon grounds which are totally distin- 
guishable from the present case. It may be in the recollection 
of many th^t numerous actions were brought and criminal infor- 
mations obtained against news-agents for libels contained in 
newspapers sold by their servants over the counter : the liability 
of these persons was put by Bayley, B., in The Attorney-Gene- 
ral V. Siddon, upon the. ground that the servant was acting 
strictly within the scope of his employment, and consequently 
the master was liable for his act. So, where bakers have been 
held to be liable criminally for the excessive and exorbitant use 
of alum in making bread, the masters were held responsible for 
acts done by their servants in the ordinary course of their em- 
ployment. So also in the various cases against brewers for the 
illegal use of drugs in their trade. So, in the case of a servant 
negligently driving his master's carriage. All these cases rest 
upon a sufficiently intelligible principle. But we must look here 
at the surrounding circumstances ; and, when we find no actual 
authority in the agent to do the act complained of, we must see 
whether the facts warrant the inference that in doing it he wa« 
acting within the scope of the authority conferred upon him by 
his general employment. When Board gave a receipt for wheat 
which had never been delivered at the wharf, he was not acting 
within tie scope of his authority : he was not acting for his 
master, but contrary to his duty, and against his master's inter- 
est. If this court decided oorrectlv, in Grant v. Norway, 10 C. 
B. 665 (E. C. L. R. vol. 70), that the master of a ship signing a 
bill of lading for goods which have never been shipped, is not to 
be considered as the agent of the owner in that behalf, so as to 
make the latter responsible to one who has made advances upon 
the faith of bills of lading so signed, — the agent, Board, in this 
case, could not, by professing to act for the defendant, confer 
upon himself an authority which the receipt of the wheat alone 
could give him. Grtot v. Norway was acted upon by the Court 
of Exchequer in Hubbersty v. Ward, 8 Exch. 330 ; and in truth 
it was a mere illustration of a well-known rule of law. I there- 
fore think we are precluded "by authority, and consequently that 
the rule to set asiae this nonsuit must be discharged. 

CresswelLj J. — I also think there is no ground for disturbing 
the nonsuit in this case. Mr. Gray has laboured to show that 
there was a course of dealing, — I presume he means a contract, 
— under which the wharfinger's receipt was given to enable the 
seller of the corn to obtain the money. But 1 have looked care- 
fully through the evidence, and have failed to discover anything 
from which we can infer any such course of dealing as would 
render the defendant liable to the plaintiff for the fraudulent 
representation of his agent. To do so, we must assume that 
8 
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there was some contract between the parties that a receipt should 
be given only upon the delivery of the corn, in order that the 
plaintiff might be protected from paying for it before it was sent. 
There clearly was no evidence to warrant that. It m^iy be true 
that Coleman was in the habit of paying for the corn he pur- 
chased, upon the production of a receipt vouching for its delivery 
at the wharf, and that Riches knew it.- But the defendant had 
nothing to do with the plaintiff's manner of conducting his busi- 
ness. It leaves the case just as it was before. Was there, then, 
any actual authority i^ Board to bind the defendant by his rep- 
resentations ? Certainly not. Then, was the situation of Board 
such as to bring the act in question within the scope of his au- 
thoritv? I think it was not. He was not employed, to repre- 
sent tnat to be true which he knew to be false. With respect 
to the case put of a warranty by a servant on the sale of a horse, 
I find that Ashhurst, J.,, says, m Fenn v. Harrison, 8 T. R, 760, 
— " I take the distinction to be, that, if a person keeping livery 
stables, and having a horse to sell, directed his servant not to 
warrant him, and the servant did nevertheless warrant him, still 
the master would be liable on the warranty, because the servant 
was acting within the general scope of his authority, and the 
public* cannot be supposed to be cognizant of any private con- 
versation between the master and servant ; but, if the owner of 
the horse wpre to send a stranger to a fair with express direc- 
tions not to warrant the horse, and the latter acted contrary to 
the order, the purchaser could only have recourse to the person 
who actually spld the horse, and tne owner would not be liable 
on the warranty, because the servant was not acting within the 
scope of his employment." And, as the authority of Bayley, 
B., has been vouched for the more extretoe doctrine, I would 
refer to Pickering v. Busk, 15 East, 38, where that learned 
judge says: "If the servant of a horse-dealer, with express 
directions not to warrant, do warrant, the master is boimd, be- 
cause the servant, having a general authority to sell, is in a 
condition to warrant, and the master has not notified to the 
world that the general authority is circumscribed." Here there 
was no actual general authority, iior anything to justify us in 
inferring that any existed. The case, therefore, falls precisely 
within Grant v. Norway, and the nonsuit must be sustained^ 

Williams, J. — I am of the same opinion. I do not feel at 
all inclined to dissent from the doctrine in Story on Agency, 
§ 456, where it is laid down that " the principal is not liable for 
the torts or negligences of his ag tnt in any matters beyond the 
scope of the agency, unless he has expressly authorized them to 
be done, or he has subsequently adopted them for his own use 
benefit.** Assuming that to be good law, the question is, 
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whether the act of Board in respect o£ which responsibility is 
here sought to be cast upon the defendant, was an act done by 
him in the course or within the scope of his employment. J, 
think we cannot so hold without departing from the aecision of 
this court in Grant v. Norway. It is said that that case is dis- 
tinguishable from the present, because it was put upon the 
ground of the general understanding of the .commercial world. 
There is ^o commercial usage or understanding that the fact of 
goods being put on board shall be treated as an incontrovertible 
fact merely by reason of the master's having signed a bill of 
lading. So, nere, I see no ground upon which the plaintiff 
could be justified in assuming as an incontestable truth that the 
wheat had been delivered by Lewis at the defendant's wharf, 
because the fact was so statectin'the receipt. If there had been 
evidence of an agreement between the plaintiff and defendant 
that the latter should furnish the vendors with receipts on the 
delivery of the com, upon the faith of which receipts the former 
should pay the price, I must confess I should have felt great 
difficulty m saying that the defendant would not be liable for 
the fraud of an agent intrusted hj him with the business of the 
wharf, by means of which the plaintiff had been induced to part 
with his money on the faith of such delivery having actually 
taken place. But there was no evidence whatever of any such 
agreement. It seems to me, therefore, that the case is governed 
by Grant v. Norway, and that the rule must be discharged. 

Crowder, J. — ^I am of the same opinion. The whole question 
turns upon whether Board was acting within the scope of his 
authority.' It appears that Coleman was in the habit of pur- 
chasing corn at the Bristol market, and directing the sellers to 
deliver it for him at the defendant's wharf, and that the defen- 
dant, on the delivery of the 'wheat, gave receipts for it, and that 
the plaintiff, when the defendant's receipt vouching for the de- 
livery of the corn at his wharf v. as produced to him, usually paid 
the seller the price of it. That is all that I can gather from the 
report which has been furnished to us by the learned judge who 
tried the cause. I find nothing whence we can infer that there 
was any contract or agreement between the plaintiff and the de- 
fendant that a particular receipt should be given, upon the faith 
of which the plaintiff was to pay the money. That disposes of 
a considerable portion of the argument. Then arises the ques- 
tion as to Board's conduct. He fraudulently gave a receipt 
importing tl^t a quantity of wheat had been delivered by Lewis 
at the wharf on the plaintiff's account, when in truth none had 
been delivered. Was that an act which was within the scope of 
his authority as agent ? Clearly not. Grant y. Norway is di- 
rectly in pomt; and that, indeed, was a much stronger case, for, 
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the captain of a ship has to a certain extent a general authority 
to bind his owners in matters relating to the management of the 
ship. It was argued there that the master is the general agent 
of the owner to' conduct the business of the ship, and that part, 
and a most material and responsible part, of that business, is, 
the signing of bills of ladings and therefore that the owner must 
be responsible for the act of the master 4n signing a bill of lad- 
ing, just as if he had signed it himself. But the court held that 
the master's authority was limited to the performance of all 
things usual in the management of the ship, and that it was not 
usual for him to sign bills of lading for goods not put on board, 
and therefore that a party taking a bill of lading must be as- 
sumed to take it with notice of such limitation of the master's 
authority. I am not prepared to say that that was a wrong de- 
cision ; and it is « very strong authority to show that a person 
in the position of this man could have no right to bind his em- 
ployer by an acknowledgement of the receipt of goods which 
had not actually com% to hand. This is the case of a servant 
whose only duty was, to give a receipt when the ^oods had been 
delivered. Board clearly was not acting within tne scope of his 
authority, and therefore the nonsuit was right. . 
Bule discharged. 

That the liability of a master does ford, 483 ; Puryear v. Thompson, 5 

not extend to acts committed by the Humphreys, 397 ; Campbell y. Stairt, 

servant out of the course of his em- 2 Murphy, 389; Armstrong v. Cooley, 

ployment: Foster y. Essex Bank, 17 5 Gllman, 509; Tuller v. Yoyt, 13 

Mass, 479; Kerns y. Piper, 4 Watts, Illinois, 277; Southwick y. Estis, 7 

222 ; Wilson v. Peverly, 2 New Hamp. Gushing, 385 ; M'Clenaghan y. Brodk, 

548; Brown v. Puryianoe, 2 Har. & 5 Richardson, 17; Moore y. Sanborne, 

Gill. 316 ; Harris v. Nicholas, 5 Miin- 2 Michigan, 51j9. 
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LIABILITY OF MASTER FOR SERVANTjS' ACTS.* 

Sted YS. The Souih-EasUm Railway Company, "M-aj 23. 

When work is done for i^ railway corapany onder a contract (parol or otherwise), the 
companj are not reaponsible for injury resnltin; to a third person from the negligent 
manner of doing the work, thoogh they employ their own sarreyor to soperintend it, 
and to direct what shall be doae.t 

This was an action upon the case for an injury to certain gar- 
den ground of the plaintiff, from the negligent manner of doing 
qertain work by the alleged servants of the company. 

The cause was tried before Maule^ J., at the last Spring As- 
sizes at Kingston. It appeared that the plaintiff was the occu- 
pier of about ten acres of garden ground apdjoining the defen- 
dants' railway; and that certain workmen, in excavating a road 
for the purpose of making an embankment for the railway, cut 
into a drain or culvert, whereby the water was let out over the 
plaintiff's land, and his crops were damaged. The question was 
whether this was done by any person for whose acts the company 
were liable. There was evidence to show that the work was 
being done under the superintendence of one Phillips, the sur- 
veyor of the company, who furnished the plans : but one E^ves, 
the foreman of one Furness, a bricklayer, stated that the work 
was done by him and the men employed by him, under a con- 
tract between Furness and the company. No contract, however, 
was produced. 

Upon his cross-examination, the witness said : ^' I had orders 
to go on from Mr. Phillips. He is the surveyor of the company. 
Mr. Phillips was the person who told me what to do. But I 
was .the resnonsble -person to determine in what manner that 
which Mr^ Phillips directed me to do should be carried out." 

It further appeared, that Phillips had directed Eaves to cut 
through only tne h£lf of a certain road at once ; and that the 
flooding resulted from the workmeQ having, notwithstanding this 
direction, cut through the whole at once. 

The learned ludge thought there was nothing to go to the 
jury, and accordingly directed a nonsuit, reserving to the' plain* 
tiff leave to move to entet a verdict, with 130Z. damages, if the 
court should be of opinion that under the circumstances the de- 
fendants- were liable. . 

I!, James^ in Easter Term last, accordingly obtained a rule 
nisi. He submitted, that, this not being the case of a sub-con- 

* En^tish Common Law Reports, tqT. 81, p. 550. 

t fiat in this ease the eontractor went bejond the directloas of the company's ior* 
▼eyor and it was in consequence of his going beyond the direction that the accident 
OGComd irbich was the foundation oC Um suiu— fin. 
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tract, as in Knight v. Fox, 5 Exch. 721, and that class of cases, 
there was evidence of negligence on the part of the defendants, 
which ought to have been submitted to the jury. 

Bramwell now showed cause. — The rule was moved improvi- 
dentlj. If the damage in question resulted from tlie nesligenee 
of the company's servants, no doubt the company would be lia- 
ble. But here it appears that they employed a bricklayer to do 
the work. [Jervis, C. J. — According to plans prepared by, 
and under the superintendence of, the company's surveyor.] If 
the doing the work according to the plans necessarily caused 
the mischief, the company would be responsible. But all that 
appeared, was, that the bricklayers received directions from Mr. 
Phillips as to what they were to do : the contractor's foreman 
expressly stated that he was the responsible person to determine 
how Phillip's orders were to be carried into execution. There 
was nothing to show that the work so far as it was done or con- 
curred in by Phillips caused, tl^e plaintiff any injury. On the con- 
trary, it distinctly appeared that the damage arose entirely from 
the improper manner in which Phillips' directions had been fol- 
lowed. 

Hawkins, in support of the rule. — The only question is, 
whether there was any evidence to go to the jury to fix the 
company with liability. It was proved that the injury the 
plaintiff had sustained resulted from the manner in which the 
work in question was done. It was also proved that the work 
was being done under the immediate superintendence of Phillips, 
the company's surveyor. It is true, one of the witnesses stated 
that the work was being done under a written contract : but no 
contract was produced ; and there was nothing to show what 
was the nature of the work to be done under the supposed con- 
tract. [Maulb, J. — It was assumed throughout at the trial that 
there was a contract,] It was proved that everything that had 
been done was done under the (Erection of the defendants' sur- 
veyor. [Cresswell, J. — It was proved that. he directed the 
thing to be done, but not the improper manner of doing it.] 

Jervis, C. J. — I am of opinion that there was no evidence to 
go to the jury to fix the defendants in this case. It seems, 
from what my Brother Maule says, to have been taken for 
granted that Furness was employed by the company, under a 
contract, to do the work in question under Phillips' directions. 
It appears that Phillips ordered that the road should not be cut 
through at once. If that direction had been obeyed by Furness' 
men, the damage complained of would not have occurrer^ There 
clearly was no case for the jury. Indeed, we should not have 
granted the rule, if we had not been informed that thb ffas not ' 
a case of sub-contract.. 
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Maulb, J. — I think it highly probable^ from what I recollect 
of the case, that the injury done to the plaintiff's land was the 
resnlt of natural causes. At all events, there was no evidence 
to show that the company, or any servants of the company, were 
to blame. 

Cresswell, J. — ^I also am of opinion that there was no evi- 
dence in this case that could properly have been left to the jury 
to show that the defendants or their servants had been guilty of 
any such negligence as to make them responsible. The person 
who did the work proved that he was employed by Furness. If 
it could have been shown that the plaintiff's land was flooded in 
consequence of something done by the orders of Mr. Phillips, 
the company's surveyor, it might have been said that that was 
the same as if Phillips had done it with his own hands, and then 
the company would have been responsible. But, it seems that 
the order given by Phillips was, to do the work in a different 
manner from that adopted by Furness' men. This was work 
done under a contract, — ^whether parol or otherwise, is immate- 
rial, — and there is nothing to show negligence in any one for 
whose acts the company are responsible. 

Growder, J. — I am of the same opinion. The only persons 
responsible for the acts complained of, are Furness or Eaves. 
The circumstaiice of the work being done by Furness under a 
contract, negatives his being a servant of the company. The 
evidence of Eaves showed that he was acting quite independently 
of the company, though receiving orders from their surveyor. 
There clearly was no evidence to fix the defendants. 

Rule discharged. 

OyortoB V. Freeman, 7^ Eng. Com. running of the logs, until thej reach- 
Law, 866; Peaohey y. Rowland, 76 ed the point of deliyerj, nor to ren- 
Eng. Com. Law, ISl, and the note to der any aasistance pecuniary or oth- 
the last-named case. An employee erwise in the cutting or running of 
made a bargain with his employer to the logs ; h was held, that the em- 
cut all the logs the employer had on ployer was not liable for an injury 
certain lands, and to deliyer them to occasioned by the negligence of the 
the employer at a place named, the employee: Moore y. Sanborne, 2 
employer haying no interest in the Michigan, 519. 
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LLOILITY OF MASTER FOR SERVANTS' ACTS.* 

BiUcJur V. The London and Southr Western Railway Company, April 26. 

The plaintiff, a passenger by railway, brought with him into the carringe a carpet'bag 
containing a large sum of money, and kept it in his own possession until the arriiral 
of the train at the London terminus. On alighting from the carriage with the bag^n 
his hand, the plaintiff permitted a porter of the company to take it from him for the 
purpose oCiMUiring for him a cab. Tlie porter, having found a cab (within the sta- 
tion), placed the carpct-ba? on the foot-board thereof, and then rrturned to the plat- 
form to get some other luggage belonging to the plaintiff, when the cab disappeared, 
and the carpet-bag and its contents were lost : — Held, that this was a loss by the 
nei^ligence of the company, for whieh they were responsible in damages. 

This was an action against the London and South-Western 
Railway Company for the loss of a carpet-bag containing 
money. 

The first count of the declaration stated, that, the defendants 
being common carriers for hire of passengers and their luggage, 
goods ) and chattels on their railway, the plaintiff, to wit, on the 
9th of May, 1854, at the request of the defendants, became and 
was a passenger on a journey upon an^ along their said rail- 
way ; and the defendants, as such common carriers, then re- 
ceived the plaintiff as such passenger into one of their carriages 
upon their said railway, and divers goods and chattels, to wit, 
his carpet-bag and its contents, being the luggage, goods and 
chattels of the plaintiff, of great value, to be safely and securely 
kept, carried, and conveyed by the defendants as such carriers 
as aforesaid, and, at the end of his said journey, to wit, in Lon- 
don, to be safely and securely delivered up by the defendants, 
as such carriers, to the plaintiff, for reasonable reward to the 
defendants in that behalf: yet the defendants did not safely and 
securely keep, carry, convey, and deliver the said goods and 
chattels, although the said journey had en^ed, and a reasonable 
time for their carrying, conveying, and delivering the same had 
ended and elapsed, before this suit ; and, by reason of the care- 
lessness, negligence, and improper conduct of tVe defendants iu 
the premises, and not otherwise, the said goods and chattels be- 
came and were wholly lost to the plaintiff. 

The second count stated that the plaintiff, at the request of 
the defendants, delivered to the defendants,, who then received 
of the plaintiff, certain goods and chattels to be by them safety 
and securely kept, carried, and conveyed for, and to be after- 
wards upon request delivered to^tke p\aintiii'; yet the deleu- 
dants did not use due and proper care inland about the keeping, 
carriage, oonveyance, and delivery of the said goods aind cliat- 

* English CoDimon Law Reports^ vol. 81, p. 13. 
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tels, and thereby, and not otherwise, the same became and were 
wholly lost, and never had been delivered to the plaintiff, although 
the plaintiff requested the defendants to deliver the same to 
him, and although a reasonable time for that purpose had after^ 
wards, and before this suit, elapsed, and the defendants ought 
before suit to have delivered the same to him. 

The third count stated that the plaintiff, at the defendants' 
request, delivered to them certain goods and chattels, to be by 
th^m safely and securely kept, taken care of, and deposited in 
a place of safety for the plaintiffs; and the defendants then ac- 
cepted and took into their possession and custody the same 
goods and chattels for the purpose last aforesaid, but did not 
use due and proper care in and about the keeping, taking care 
of, and depositing of the same goods and chattels in a place of 
safety for the plaintiff; whereby and by reason of the negli- 
gence, carelessness, and default of the defendants in that behalf, 
the same goods and chattels wer^ lost to him. 

There was also a count charging a conversion. 

The defendants pleaded amongst other pleas, not guilty, and, 
to each of the first three counts, that they did not receive the 
said carpet-bag and its contents for the purposes therein respec- 
tively mentioned. Issue thereon. 

The cause was tried before Maule, J., at the last assizes at 
Kingston, when the following facts appeared in evidence : — The 
plaintiff and his wife, on the 9th of May last, were passengers 
Dy the defendants' railway, travelling from Famham to London, 
having with them a carpet-bajz containing, besides wearing ap- 
parel, money to the amount of 400Z., and also a box or trunk. 
On the arrival of the train at Waterloo Road Station, the plain- 
tiff alighted from the' railway carriage with the carpet-bag (which 
he had taken into the carriage with him and kept on his knee 
throughout thp journey), and, leaving his wife with the trunk, 
which he had procured from the luggage-van, he was proceeding 
to look for a cab, when a man in the employ of the company Tas 
a lamp-cleaner, as it afterwards appeared), ' finding . that tne 
plaintiff had been unsuccessful in his search for a cab, offered to 
obtain one' for hip, and took the carpet-bag from tHe plaintiff's 
hand, and (the plaintiff following him as closely as he could), 
crossing one or two ranks of vehicles which were all engaged, 
placed the bag on the foot-board of a cab at some little distance 
from the edge of the platform, but still within the company's 
station, for the purpose, as he said, of sccurijig the cab (such 
being, it appeared, the course usually adopted at railway sta- 
tions, by porters and others, for that purpose), and then re- 
turned for the purpose of fetching the trunk ; but, on going 
back to the spot where the cab had stood, neither ceS nor 
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carpet-bas were to be seen, nor was either of them afterwards 
discovered. 

On the part of the plaintiff, reliance was placed upon Bichards 
y. The London, Brighton^ and South Coast Bailwaj Company, 
7 C. B. 839 (E. C. L. B. vol. 62), 6 Bailway Cases, 49, as being 
exactly in point. 

For the defendants, it was submitted that there was no evi- 
dence that the carpet-bag in question had ever been delivered 
to the company at all to be carried ; and that, even assuming 
that it had, the company had completed their contract when the 
plaintiff alighted with the carpet-bag in his possession at the 
London terminus, and where, having it entirely under his own 
control, it was perfectly optional with him to keep it or to intrust 
it to the care of somebody else : and it was sought to distinguish 
the case of Bichards v. The London, Brighton, and South Coast 
Bailway Company on the ground that there the dressing- 
case had never in point of fact been delivered by the company 
to the plaintiff. 

The learned judge inclined to think the company were not 
liable for the loss. He, hpwever, — ^nothing being left to the 
jury, — directed a verdict to be entered for the plaintiff, for 
400Z., reserving leave to the defendants to move to enter a non- 
suit, if the court should be of opinion that there was no case to 
go to the jury. 

E. JameSj on a former day in this term, obtained a rule nwi 
accordingly. 

Montagu Chambers and Lush noif showed cause.— The com- 
pany's servant clearly was guilty of negligence and breach of 
duty in placing the carpet-oag on the foot-board of the cab, 
without watching it. The duty which a railway company owes 
to a passenger is not at an end until the passenger with ms lug- 

fa^e is safely out of the station. So long as the luggage is 
eing interfered with by a servant of the <?ompany, the transit 
is continuing. [Jbrvis, C. J. — Is there any obligation imposed 
by law upon the company to cause a passenger's luggage to be 
placed in or upon a cab f ] Allowing none but their own ser- 
vants in any way to meddle with the luggage of passengers, 
they are responsible for the acts and omissions of those whom 
they employ, and are bound at the end of the journey to put the 
l^ggAg® sai^ly in the hands of the passenger or into those of his 
appointed agent or servant. [Jervis, C. J. — The customary 
mode of dehverymust be engrafted upon the railway contract. 
Williams, J.— What did the plaintiff intend the porter to do 
with his carpet-bag when he allowed him to take it from his 
hand ? The porter surely was guilty of no negligence if he did 
what the plaintiff tacitly ordered or allowed him to do.] Clearly 
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not. But he bad no right to place the bag on a cab and there 
leave it and come away without haying the means of identifying 
the vehicle. In Richards v. The London, Brighton, and South 
Coast Railway Company, TC. B. 889 (E. C. X. R. vol. 62), 6 
Railway Gases, 49, tnis court distinctly laid it down, that, where 
a railway company employ porters at their stations to convey 
passengei^s' luggage from the railway carriages to the carriages 
or hired vehicles of the passengers, tne liability of the company 
as carriers cpntinues until the porters have discharged th^ir 
duty. The facts of that case were these, — ^The plaintiff's wife, 
accompanied by a female servant, took places for London in a 
fiist-class carriage on the defendants' railway, at the Woodgate 
Station, near Bognor, bringing with them a considerable quan- 
tity of luggage, which was weighed, and the excess beyond the 
quantity allowed to first-class passengers paid for. On their 
arrival at the terminus at London Bridge, tne lady, who was an 
invalid, was assisted to a hackney coach, into* and upon which 
the luggage was placed by certain servants of the company, 
who, upon the maid attempting to remove the small articles from 
the railway carriage to the coach, desired her not to trouble her- 
self, as they (the porters) would see« to the luggage. Upon 
reaching the residence of the plaintiff, it was for tiie first time 
discovered that part of the luggage, via., a dressing-case, con- 
taining trinkets and jewellery, wmch had been placed by the 
driver of the fly which conveyed the plaintiff's wife and her ser- 
vant from Bognor to the Woodgate Station, under the seat of 
the railway carHage, was missing; and, notwithstanding the 
most searching inquiry, no trace of it could be discovered. And 
it was held, that these facts entitled the plaintiff to a verdict 
upon a count charging them with negligence in the carriage, 
conveyance, and delivery of the passenger with her luggage. 
Wilde, C. J., in giving judgment, said : " The duty of common 
carriers, by the comrtlon law, is perfectly well understood : it is a 
warranty safely and securely to carry ; whether they be guilty 
of negligence or not is immaterial ; the warranty is broken by 
the non-conveyance or non-delivery of the goods intrusted to 
them. The result upon the first count here, is, that the plain- 
tiff's wife was received by the company as a passenger, to be 
carried with her luggage from .Woodgate Station, and safely 
and securely deliverea at the terminus m London ; and that, by 
the improper conduct of the servants of the company, a part of* 
the luggage was never delivered. Does that disclose a good 
cause of action ? I am of opinion that it does, and that the de- 
fendants have shown nothing which in point of law releases them 
from the general obligation which the law casts upon them. 
On the part of the defendants, it was contended that the goods 
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were carried. But the allegation is, that they were received by 
the company to be carried and ^conveyed and delivered at the 
terminus in London ; and they were not delivered. I think it 
was clearly established that the dressing-case was delivered 
to the company. The facts are simple. The lady comes to the 
station in a fly. The dressing-case is put into the carriage, to 
be conveyed to London with her. Nothing is more common. 
No doubt, this might have been done under such circumstances 
as would discharge the carriers, or, more properly speaking, 
under such circumstances as never to cast upon them the respon- 
sibility of carriers. But that would depend upon the evidemie. 
The fact of the dressing-case having been placed under the s&t 
of the carriage, and so under the more immediate control' and 
inspection of the passenger, in my opinion makes no difference." 
And Cresswell, J., said : " There was abundant evidence to show 
that the dressing-case in question came into the custody of the 
defendant under such circumstiCnces as to make them responsible 
for its safe convevance and delivery. They could not be said to 
have fulfilled their contract without delivery ; and, if it was the 
usual course to deliver the luggage of > passengers at a particular 
part of the platform, that was the sort of delivery the defendants 
too^ upon themselves to make." The only circumstance in 
which that case diiffers froin the present, are, that, there, the 
dressing-case never was in the actual possession of the lady or 
her servant at all, and that it was placed in the railway carriace^ 
not by the company's servants, but by the driver of the fly, who 
was the servant of Mrs. Richards pro hoc vice; whereas here, 
the plaintiff himself took the carpet-bag into the carriage, and 
out again. In The Great Northern Railway Company, App., 
Shepherd, Resp., 8 Exch. 30, it was held,4hat the luggage of a 
passenger by railwj^y, though never delivered to any servant of 
the company, but kept by the passenger during the journey, is, 
nevertheless, in point of law, in the custody of the company, so 
as to render them responsible for its. loss. So, in Robinson .v. 
Dunraore, 2 B. & P. 416, it was held, that, if A. sends goods by 
B., who says "I will warrant they shall go safe," B. is fiable for 
any damage sustained by the goods, notwithstanding A. send one 
of his own servants with B.'s cart, to look after tnem. Gham- 
bre, J., there said: "The defendant is not a common carrier by 
trade, but has put himself into the situation of a common carrier 
by his particular warranty. ' As to possession, that seems clearly 
proved by the ciicumstances of the case. The defendant attends 
with his horse and cart at the plaintiff's house, where the goods 
are delivered to him and put into the cart by the plaintiff's 
servants^ This is complete possession. How is this affected by 
the presence of the plaintiff's servant 7 It has been determined. 
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that, if a man travel in a stage-coach, and take his portmanteau 
irith him, though he has his eye upon the portmanteau, yet the 
carrier is not absolved from his responsibility, but will be liable 
if the portmanteau be lost." Here, the carpet-bag was delivered 
to the company, to be carried safely from Parnham to London, 
and there to be safely delivered to the plaintiff at the station. 
How has that contract been performed ? The company's servant 
took the carpet-bag from the plaintiff's hand for the avowed 
purpose of delivering it in the accustomed way. There was no 
evidence as to what subsequently became of it. When the com- 
pany's servant took possession of it, the company had it under 
the original contract. [Williams, J. — It was consistent with 
the facts proved, that the porter might have given the carpet-bag 
to a confederate.] Quite so. Nobody professes to know any- 
thing about it. The man was in court, but was not called. 
There was abundant evidence from which the jury might infer 
that the carpet-bag came to the hands of the defendants as car- 
riers, and that they did not deliver it. 

Bovill (with whom was E, Jamea)^ in support of the rule. — 
There is no authority directly in point. The ground upon which 
the decision of this court in Richards v. The London, Brighton, 
and South Coast Railway Company proceeded, was, that the 
duty of the company was not performed until they had delivered 
the luggage at the proper and usual place of delivery, viz., from 
the platform or from the railway carriage to the hackney coach, 
that forming a portion of the transit. There was no suggestion 
that Mrs. Richards had the manual possession of the case at all. 
[Crbsswbll, J. — It may be a question of fact whether, the con- 
tract being to deliver the passenger's luggage into a cab, the 
passenger had not consented to accept the delivery on the plat- 
form as a delivery in satisfaction of that contract.] The ques« 
tion, it is submitted, is, whether the company have not done all 
that by their contracft they bound themselves to do. The plain- 
tiff never having parted with the possession of the bag during 
the whole journey, what sort of delivery could the defendants 
make ? Is it not enough that the plaintiff has it in his hand, — 
like a lady's reticule, — while on the platform at the terminus? 
Suppose a lady were to leave her purse or her reticule, or, as 
Wilde, C. J., suggests in Richards v. The London, Brighton, and 
South Coast Railway Company, a pocket-book, upon a table in 
the waiting-room, — would the company be liable in case of its 
loss? [Cresswbll, J. — The circumstance of this carpet-bag 
having been placed in the carriage with the plaintiff, or by him, 
if you will, seems, according to the case of Robinson v. Dunmore, 
to make no difference] Some regard must be had to the nature 
of the article. [Crbsswell, J. — Suppose it a stick or an um- 
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brella. Is it not a question of fact wlietlier or not the thing was 
delivered to the company to be carried ?] Seeing the nature of 
the article here, and the manner in which the plaintiff conducted 
himself with regard to it, the question is, what was the duty of 
the company ? and how have they performed it ? Can it be said 
that they gave any authority to this lamp-cleaner to enter into a 
new contract for them with respect to the plaintiff's carpet-bag, 
after the transit was at an end ? [Williams, J. — It is not a 
question of a new contract; but as to a mode of dealing with 
passenffers and their luggage which the company chose to 
adopt.J 

Jbrvis, C. J. — ^In the early part of this discussion, I was 
strongly impressed with a notion that the defendants were entitled 
to have this rule made absolute, because it occurred to me, be- 
fore I heard the very ingenious argument . of Mr. Lush, that 
there had been a perfect and complete delivery of the carpet-bag 
in question by the company to the plaintiff at the end of the 
journey, and that they w«re not responsible for what occurred 
afterwards when the plaintiff permitted the porter or lamp- 
cleaner to take it for the purpose of helping the plaintiff to a 
cab. Upon further consideration, however, I think that it is not 
BO. The case of Richards v. The London, Brighton, and South 
Coast Railway Company establishes, that, though not in express 
terms engr^^fted into it, it is a part of the contract of a railway- 
company with its passengers, that their luggage shall be delivered 
at the end of the journey by the porters or servants of the com- 
pany into the carriages or other means of conveyance of the 
passengers from the station. Parties mav, however, if they 
choose, agree to accept a delivery short of such ordinary deli- 
very : ana it is possible that the facts here might have warranted 
the inference of a delivery short of that which I have referred to. 
But that would be a question for the jury. Here, however, the 
agreement entered into at the trial only enables us to make this 
rule absolute, if we should think that my Brother Maule ought 
to have nonsuited the plaintiff. Now, if there was no evidence 
that the plaintiff accepted the delivery on the platform as a final 
and perfect delivery, so as to put an end to tbe company's con- 
tract, I cannot say, that, as he intended to hire a cab, he did not 
also intend to avail himself of the services of the company's 
porters to procure a cab for him, and to placis his luggage therein 
in the accustomed way. Until that was done, there was no de- 
livery. Then, if there was no perfect deliverv of the carpet-bag 
to the plaintiff while on the platform, — which was entirely a 
question of fact for the jury, — the company have not shown what 
they have done with it : for aught that appears, the bag may 
still be at the station. I think the case is governed by that of 
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Richards y. The London, Brighton, and South Coast Railway 
Company, and consequently that the rule must be discharged. 

Cresswell, J. — I am oi the same opinion. There was prima 
facte eyidence of the deliyery of the plaintiflF's carpet-bag to the 
company to be carried: there was also eyidence the other way: 
and, if that was to be contested, the question should haye been 
submitted to the jury. There was also a question whether the 
defendants had done what they bj their contract undertook to 
do. According to the case of Richards y. The London, Brigh- 
ton, and South Coast Railway Company, their undertaking was, 
to deliyer the plaintiff's luggage in the usual and accustomed 
way, — ^to conyey it from the raflway carriage to a cab^ if required 
so to do. There was eyidence that that was not done. There 
was also eyidence to support a case of acceptance short of that. 
But the learned judse was not asked to put it to the jury. If 
so, or unless the eyidence was absolutely conclusive in the de- 
fendants' fayour, it must be taken, as against them, that the jury 
could not haye found for them. Another point was, whether the 
plaintiff had not by his own want of caution occasioned the loss, 
and so exonerated the company. That might be so if the plain- 
tiff had knowingly deliyered the bag to a person not authorized 
by the company to deal with it. But that cannot be imputed to 
the plaintiff here ; for, it was proved that the person whom he 
allowed to take the bag was a person wearing the ordinary dress 
of a porter belonging to the company. It seems to me, there- 
fore, that there is no ground for disturbing the verdict. 

Williams, J. — ^I am of the s^^me opinion. The simple ques- 
tion for us to decide, is, whether the learned judge ought at the 
close of his case to have nonsuited the plaintiff. For tne reasons 
stated by my Lord and my Brother Cresswell, I agree that he 
could not have done that without overruling the case of Richards 
v. The London, Brighton, and South Coast Railway Company. 
I can only say, that, if the man at the station really was deputed 
or employed, as suggested, by the plaintiff to carry his carpet- 
bag to a cab, and the cab-man ran off with it, it is to be regretted 
that the defendants did not prove that at the trial. I must con- 
fess I should have, felt much difficulty in that case in saying that 
the plaintiff had not made the company's servant his agent for 
that purpose^ and so discharged the company. No such evi- 
dence, however, having been given, the only question is, as I be- 
fore stated, whether raere was anything to go to the jury to 
establish a case of negligence against the company. I think it 
is impossible to say there was not, and therefore the rule must be 
discharged. 

Crowder, J. — r also think my Brother Maule would not have 
been justified in nonsuiting the plaintiff, and therefore that this 
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rule cannot be sustained. It is quite clear that the carpet-hag 
was delivered to the company, and that it was to be carried by 
them. What was the actual conveyance ? What did the com- 
pany contract to do ? There was evidence that the practice, on 
the arrival of a train, is, for the porters in the employ of the 
company to assist passengers to ootain cabs within the station 
and to place their luggage therein. For this service, no fee or 
gratuity is paid to, or permitted to be received by, the porters : 
it is all included in the charge for conveyance, it is manifestly 
for the advantage of the company that passengers and their lug- 
gage should be speedily despatched from the station or terminus 
on arrival. The present case appears to me only to be distin- 

giishable from Richards v. The London, Brighton, and South 
oast Railway Company, in this, that here the plaintiff had re- 
tained the carpet-bag in his own possession, and alighted from 
the carriage with the bag in his hand ; whereas, in that case, 
Mrs. Richards had never personally interfered with the missing 
article. That, however, in my opinion, makes no real difference. 
It is the same as if the porter had taken the carpet-bag out of 
the carriage. There is nothing to show that the plaintiff elected 
to terminate the transit at that moment, as he intended to hire a 
cab for the conveyance of himself and his luggage. He was 
clearly guilty of no negligence in intrusting the bag to the por- 
ter for the purpose of carrying it to the vehicle. It seems to me 
that the jury would have been well warranted in finding for the 
plaintiff, if the question of negligence had been submitted to 
them. 

Rule discharged. 



THE CONFESSIONAL PRIVILECJED. 

A Catholic priest not liable to examination aa to any declaration made nader the seal 
of the confessional. 

In the Circuit Court of the City of Richmond, Hon. John A. Meredith^ 

Judge. 

Commonwealth vs. John Oronin\for Murdet. 

John H. Gilmer, for the prisoner. 
Marmaduke Johnson, for the Commonwealth. 

On the 29th day of August, 1855, Margaret Cronin, the wife 
of the accused, made complaint before the Mayor of the city of 
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Bichmond against her husband for yiolently assaulting her, say- 
ing '' that on the ni^ht previous, at a late hour, a man named 
Byron came to her chamber after she had gone to bed and awoke 
her by pushing her, when she ordered him out of! the room. 
Soon after, havinff occasion to go to the water-closet ; as she went 
down the steps, sne saw Byron standing or sitting on them, she 
passed him and went in and Byron soon after attempted to en- 
ter, through the window or small opening over the door." It 
was proved that on the night of the 28th of August, the prisoner 
went about 12 or 1 o'clock to the room of one Edward McSwee- 
ney, the brother of Mrs. Gronin, and told him that '^ he had 
caught Margaret (his wife) in the privy with a man named By- 
ron. McSweeney went with prisoner back to prisoner's room. 
When they got in, prisoner and his wife commenced talking to- 
gether very excitedly ; during the conversation prisoner struck 
her ; soon after he knocked her down, and she lay in a kind of 
swoon. Witness went directly for the watch, and returning in 
the course of half an hour, found that prisoner had draggea' or 
thrown his wife into the street. It was, also proved that after 
being thrown into the street, she rose and attempted to return 
into the house, but wa^ thrown or kicked back into the istreet 
again, and finally got up and went into the next house. Mrs. 
Cronin's practising physician was called in to see her on the 3d. 
of September, when he found her very ill, and with numerous 
bruises upon her person. She was pregnant at the time of the 
injuries received, and during her illness had an abortion. From 
the 3d of September she grew rapidly worse, and died on the 
13th of September. A ppgt mortem examination was held on 
the night of the day on which her death occurred, when it was 
ascertained that her dpleen had been ruptured by a blow, and 
the opinion of the medical man^ Dr. Beale, who conducted the 
j>ost mortem examination was, that the ruptui*e of the spleen was 
the immediate cause of her death. 

After the introduction of this evidence, the counsel for the 
defendant introduced as a witness tho Rev. John Theeling, who 
deposed that at the request of the Bishop, he visited Mrs. Cro- 
nin, on the 6th of September, in his ministerial character as a 
priest of the Roman Catholic church. He was not at liberty to 
say whether he administered absolution, that ceremony coming 
under the secresy of the sacramental confession. 

In the course of his examination the witness was asked by the 
prisoner's counsel, if Mrs. Gronin had not made to him in the 
sacramental confession acknowledgments of improper or adulte- 
rous intercourse with Byron. 

To this question, it was objected on the part of the Common- 
wealth that the proper foundation had not been laid, it not hav- 
9 
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ing been proved that at the time of such supposed admission, 
the deceased knew or believed that she was in extremis. Dr. 
Gavenzel was then recalled by defendant, and deposed that on 
the 6th day of September, Mrs. Cronin seemed very restless and 
manifested much uneasiness, asked him if Ijce thought she was 
dangerously sick, and expressed some apprehensions about her 
recovery* He asked her why she put such questions to him. 
Her reply was that if she should be in danger, she would send 
for the Bishop. Dr. Gavenzel then said that she had better do 
so, if she thought she would receive any spiritual good. The wit- 
ness said notmng to create in his mind the impression that she 
was in a dangerous situation ; and she said nothing that indicated 
a fiiense of impending dissolution. 

The witness, Theeling, was again introduced and was asked 
whether or not Mrs. Cronin was a Catholic. He answered that 
she was, iBind that no Catholic ever received the sacramental ser- 
vice of extreme unction, unless they have a serious disease, which 
may produce death, though perhaps not proximately} but it was 
the duty of the priest to administer the service before all hope 
of recovery was past. This ceremony being regarded by the 
church as having not only a spiritual, but a temporal 'eflfect in 
restoring health, and hence should not be delayed too long. 
[The witness had said in a former part of his examination that 
he was sure he had administered extreme unction, though he did 
not remember it.] That as to what occurred in the confessional 
or intimately connected therewith, he was not allowed by th^ 
rules of his church to intimate much less to disclose. In the 
sacramental confession, there was no one present but Mrs. Cro- 
nin and himself. The former question as to the admission by 
Mrs. Cronin in the confessional of adulterous intercourse with 
Byron being then put to the witness, he read, by permission 
to the court, the following reasons for refusing to answor the 
same. 

^^ It is due to this honorable Court to state briefly my reasons 
for not answering the question proposed by the Counsel for the 
defence and to hesitate to do so, would argue a contempt for 
the majesty of the law and -the digmij <n this Court, the dis- 
penser of the law. Were I asked any question which I could 
answer from knowledge obtained in my civil capacity or as a 
private individual and citizen, I should not for a moment hesi- 
tate, nay more, I would consider it my duty, to lay before this 
honorable Court all the evidence I was in possession of, being 
mindful of the precept of the apostle, * Let every soul be sub- 
ject to higher powers, for there is no power but from God and 
those that are ordained of Gh)d-, therefore he that resisteth the 
power resisteth the ordinance of God and they that resist, pur- 
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chftse to themselves damnation/' Bom. 18, chap. 1 and 2, y. But 
if required to answer any question in the quality of a Catholic 
Minister of the sacrament of penance, when I believe Ood him- 
self has imposed an inviolable and eternal secresy, I am bound 
to be silent, although instant death were to be the penalty of 
my refusal. The question proposed by the counsel for the de- 
fence a£fects me in the latter capacity and hence. I must decline 
to answer it. Whilst in so doing, 1 must respectfully disclaim 
any intention of contempt or disrespect directly or indirectly to 
this honorable Court. Li a Catholic priest ever justified under 
any circumstances in revealing the secrets of the sacramental 
confession 7 I answer, No. That no power on earth civil or 
ecclesiastical^ spiritual or temporal can ever, under any circum- 
stances, dispense with this perpetual obligation of secresy, so 
that were pope Pius the IX in this Court, and if I can suppose 
for a moment, he should so far abuse his sacred authority and in 
the plenitude of that authority, as mj first spiritual superior on 
earth, should request, admonish and command me to answer the 

Juestion proposed, my answer wpuld be to him what it was to 
be' prisoner's counsel. 

I can say nothing about the matter. The law which prohibits 
me from revealing what I learn in the sacramental confession, 
Catholics believe to be divine and emanates from our Lord him- 
self* It is a tenet of the Catholic Church, that Christ institu- 
ted seven sacraments, neither more nor less. Oon Florent in 
Decrees ad Armenos. Oon Tirdent^ Bess. 7, Can 1. 

It is also an article of Catholic faith that penance is one of 
those sacraments instituted by Christ for the remission, of sins 
committed after baptism. Qan. Trident^ Sees. 14 Can. 1. 

And that sacramental confession forms an essential and com- 
ponent part of this sacrament. Further, that the obligation of 
secresy is especially connected with the divine institution of con- 
fession. For if it would be lawful to a catholic priest in any 
case to reveal what was certified to him in confession, the 
divine precept of confession would become merely nugatory, and 
there is no person who would be willing to disclose to a priest an 
occult sin, which could be made public and blacken his fair name. 
Such a revelation, if permitted, would be destructive of the di- 
vine precept of confession. 

But as we cannot suppose that Christ, the eternal Wisdom of 
the eternal Father, would pull down with one hand what he had 
erected with the other, and as we Catholics believe he instituted 
sacramental confession ; and for the practice of confession, se- 
cresy is absolutely necessary, we conclude that inviolable secresy 
is commanded by our Lord in the obligation of confessing our 
sins. If then, 1 were so forgetful of the solemn obligations not 
arising simply from ecclesiastical but from *the divine law, not 
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from man but directly from God — as to answer the question 
proposed, I should be forever degraded, rendered infamous in 
the eye of the Catholic church, shunned by ^very Catholic, and 
I believe by every honorable man ; no matter how far his reli- 
gious opinions and mine might differ. Shunned and rendered 
mf amous as a sacrilegious wretch, who had trampled on his most 
holy and solemn obligations and violated the sacred laws of na- 
ture, of his God and of man. I would be forever deposed from 
the sacred ministry and where the Canon law forms part of 
the civil law, be condemned to perpetual imprisonment in a 
monastery, there to repent during my life the horrid crime 
I would have committed. 4 Con. Juateron, Can. 21. But 
what is still more than all, I would violate the dictates of my 
conscience, that stubborn monitor whose voice would forever 
whisper to my soul black and dire sacrilege. I might en- 
deavor to smother its cry, but all my attempts would only add 
strength to its terrible reproaches and warnings. You have 
committed sacrilege of the deepest dye — sacrilege to be pun- 
ished forever, by the eternal vengeance of a just and offended 
Deity. I have endeavored thus to state my reasons as clearly 
as I could for not answering the question proposed. I thank 
this honorable Court for the kind and patient hearing which it 
has extended to me. Whatever may be its decision, I shall re- 
ceive it with respect." 

An answer being insisted on, and objection being made by the 
witness for the reasons stated by him in the paper read, and 
filed in the ciiuse, and the question having^ been elaborately 
argued by the counsel on both sides, the Court took time to 
consider of its opinion. 

At the meeting of the Court, on Monday, the Court held that 
the question was improper — the counsel for the defence having 
laid no foundation for introducing the statement of the deceased, 
by showing that a,t the time of making the supposed statement 
she was conscious of her dying situation. At the close of the 
opinion upon this point, in consequence of some observation 
which fell from the Court, the counsel for the prisoner remarked 
that the witness Theeling would not state what occurred in the 
confessional as to Mrs. Cronin's apprehension of death and sta- 
ted that he would ask of the witness the distinct question, 
"whether in the confessional Mrs. Cronin did not express to 
him f witness) her apprehension that she was in a dying condition" 
and aesired the courf to consider the question as propounded and 
asked the opinion of the Court upon the question as it was his 
purpose to recall the witness, and thereupon the Court having 
fully considered the whole subject ruled the question to be im- 
proper and delivered the followiiig opinion : 
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JUDGB MbBBDITH. 

^^ If the witness be asked what the deceased stated touching her 
apprehension of death during the administration of the sacra- 
Inent of penance, it necessarify raises the question of jpriyilege 
which was so fuUj discussed hefore I adjourned the Court on 
Saturday ; and as the Counsel has announced his purpose to 
propound the question when the witness is recalled, and has 
asked me to pass upon its competency, I will briefly assign the 
reasons which have led to the decision I haye formed on an ex- 
amination of the subject. 

The question then is, whether a Roman Catholic priest shall 
be required to disclose what he has received in the sacramental 
confession ? This disclosure the Rev. Mr. Theeling, the Bo« 
mish Priest, has declined making, and in courteous and respect- 
ful terms has assigned the reasons which control his conduct. 
He has not hesitated to give all the evidence he knows as a pri- 
vate individual, and which he has obtained from those Ordinary 
sources of information from which other witnesses derive theirs. 
It is only the secrets of the sacramental confession, and infor- 
mation entrusted to him in the sacred tribunal of Penance, that 
he declines to reveal. 

It is a tenet of the Roman Catholic Church that Jesus Christ, 
the divine author of Christianity, has instituted seven sacraments, 
that the sacrament of penance, of which the sacramental con- 
fession is a component part, is one of these seven sacraments ; 
and it is a doctrine of that Church, that the same divine author 
of these sacraments has laid the obligation of a perpetual and 
inviolable secresy on the minister of that sacrament, and this 
obligation is enforced by an oath administered at the time of or- 
dination. 

Should the witness make the disclosure required of him, he 
would subject himself to the most serious penalties known to his 
church. 1. He would forever degrade himself in the eye of 
the Catholic Church. 2. Accormng to the canons of that 
Church he would be divested of his sacerdotal character, re- 
placed in the condition of a layman, and be forever disabled 
from exercising any of the ecclesiastical functions. 8. That if 
he lived in a country where the canon law prevailed, he 
would be liable to be lodged in close confinement to ,do penance 
for the rest of his life. 4. According to the dictates of his own 
conscience he would render himself guilty, by such a disclosure, 
of everlasting punishment in the life to come. Such would be the 
consequences to the witness according to the recognised rules of 
his Church. 

I shall not pause to discuss how far those common law rules 
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of evidence, which exempt a witness from answering questions, 
whose direct tendency is, to degrade his x^haracter, expose him 
to a criminal prosecution, or subject him to a pecuniary forfei- 
ture. I do not think thep applicable to this case. 1 cannot 
however, close my eyes to the dreadful predicament in which the 
witness stands ; u he tells the truth he violates his ecclesiastical 
oath. If he prevaricates, he violates his judicial oath. If he 
anBwersyes,j[>tint8Aec2by the ecclesiastical law. If he answers 
nOjpunished by the municipal law. If he answers yes, punished by 
ecclesiastical aegradation. If he answers no, punished for ju- 
dicial contempt. * Whether he lies, or whether he tells the truth 
he is wicked, and it is impossible for him to act, without acting 
against the laws of rectitude and the laws of conscience.' If 
then it be found that the generally mild and fust rules of the 
t^ommon law place the witness in this exquisite dilemma, between 
perjury on the one hand, and false swearing oh the other, we must 
look to our own laws — ^to our constitution and bill of rights, 
which proclaim religious toleration and guarantee the free exer- 
cise of relieious worship, and see if they do not view with a 
more libertS eye the reUgious feelings of our people, and dis- 
pense with a more equal hand the universal and immutable prin- 
ciples of Justice. 

I shall consider this question in two aspects. 1. Upon au- 
thority, so far as adjudications in this country and England are 
to be found. 2. Upon principles of public policy, in connection 
with the guarantees furnished by our constitution in favour of re- 
ligious liberty. 

I. It is true as a general proposition, that every person is bound, 
when called upon in a Court of Justice, to testify whatever ho 
may know touehing the m&tter in issue. This is essential to the 
proper admimstration of civil and criminal justice ; but it does 
not follow that a priest is bound to disclose what a penitent con- 
fessed to him in the exercise of a religious rite, which forms a 
fundamental tenet in the Church to which he belongs, and with- 
out which the Church would lose its distinctive features in the 
estimation of those who profess its faith. The elementary wri- 
ters state in the most unqualified terms that, clergymen of no 
religious persuasion are exempt from the operation of the rule, 
yet when we examine the references they cite, it furnishes no 
authority for the proposition. It is a little remarkable that the 
whole range of English Reports furnish no case in which the 
question has ever arisen in respect to a Romish priest. This is 
a pregnant circumstance, and has strongly impressed me with 
the conviction, that the exemption of a Catholic priest is either 
a principle of law so well recognized there, that it has been 
deemed useless to make it the subject of adjudication, or that 
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the relation of priest and penitent lias been held so delicate and 
sacred, that no one had the hardihood to draw aside the 
veil, which conceals it from public gaie. When I reflect that 
the Catholic Church in that country has experienced every 
change of fortune, from the uncontrolled exercise of supreme 
power to the sufferings of an intolerant persecution, I can upon 
no other principle account for this utter absence of all authority 
on the point. 

The only case cited by the elementary writers which seems 
to furnish authority for the proposition that clergymen of no 
religious persuasion, whether rrotestant or Catholic, are exempt 
from disclosinff confessions made to them, is a case reported m 
McNally, p. 258-255. In that case a bill was filed to recover 
the estates of the late Lord Dunboyne. The plaintiff claimed 
the same as heir at law, and alleged that the will under which 
the defendant claimed was a nmlity, Lord Dunboyne having 
been a popish priest and having conformed and relapsed to po- 
pery, which deprived him of the power to make a will. Issue 
was joined, and the plaintiff called the Rev. Mr. Oahan, a 
clergyman of the Church of Rome, to be examined, and inter- 
rogatories to the following effects were, amongst others, pro- 
pounded to him. >' What religion did the late Lord Dunboyne 
profess from the year 1788 to 1792? What religion did he 
profess at the time of his death and a short time before?" The 
witness answered to the first part, but objected to the second, 
and assigned as a reason for his refusal that, his knowledge of 
the matter enquired of, if any he had, arose from a confidential 
eommunication to him, in the exercise of his clerical functions, 
and which the principles of his religion forbade him to declare, 
nor was he bound by the laws of the land to answer. 

Sir Michael Smith, the master of the Rolls, determined 
against the objection and required the witness to answer. This 
case is relied on as a direct authority on the point, but a care- 
ful examination of it will show that the question does not arise 
and was not decided. It will be observed that the fact enquired 
into of Mr. Gahan had not been communicated to him in the 
administration of a sacrament of his church, which in its nature 
is to be kept inviolably secret. The information was not ob- 
tained in the confessional. It was a confidential communication 
and the knowledge may have been derived by him from the or- 
dinary sources of information, which daily association afforded. 

He would not therefore be exposed by disclosing it, to degra- 
dation, breach of oaths, and a violation of clerical duties. It 
only affected his personal honour as a gentleman. 

The point did not arise in this case, and the principle, which 
it is cited as authority to sustain, was not decided. 
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There are other cases cited in the elementary books, but an 
examination of them will show that they contain the mere loose 
dicta of judges upon the general question of exemption, when 
the precise point was not before them. Some of them in favour, 
and others against extending the privilege to all clergymen. 

In the case of Broad v. Pitt, 3, C. and P. 518, Best, Chief 
Justice, said that * he, for one, would never compel a clergyman 
to disclose communications made to him by a prisoner. But 
that, if he chose to disclose them he woidd receive them.* In 
the case of DuBarre, Peake's nisiprius cases, p. 77, Lord Ken- 
yon, on being informed that Mr. Justice Butler had required a 
clergyman to disclose the confessions made to him by a prisoner, 
remarked, '*■ I should have paused before I admitted the evidence 
here admitted." These opinions were expressed in respect to 
protestant clergymen, who do not hold such confessions to be 
sacred. But with how much more force do they apply in the 
case of Roman Catholic clergymen, according to whose religious 
creed, the confession is a sacramental rite. 

So far then as the English authorities are concerned, the 
question has never been decided, and comes before me untram- 
melled by any English adjudication. 

In the United States the question has been twice decided in 
favor of exempting a Roman Catholic priest from disclosing con- 
fessions made to him in this sacred relation. 

The first case was an indictment for larceny. It was tried in 
the Court of General Sessions for the City of New York before 
De Witt Clinton, Mayor, J. Ogden, Hoffman, Recorder, and J. 
S. Douglass and R. Cunningham, sitting aldermen. The com- 
monwealth to sustain the prosecution introduced as a witness the 
Rev. Mr. Kholman, the Catholic priest, to whom the prisoner 
had confessed his guilt and delivered the goods to be returned to 
the owner. The witness upon being interrogated as to his know- 
ledge p{ the transaction and the connection, of the prisoner with 
it, objected to answering upon the ground, that all his informa- 
tion was obtained in the confessional, and claimed to be exempt 
from making the disclosure. The question on his privilege of 
exemption was elaborately arsued, and after having taken time 
to consider of their opinion, tne court unanim6usly decided that 
the witness should not be compelled to answer the question, and 
that the priest was not bound to disclose what was confided to 
him in the confessional. 

The same point was subsequently presented in another case 
before the same court and decided in the same way. The ques- 
tion has never been adjudicated in any of the courts of last re- 
sort in the United States ; and the two decisions cited, whilst 
they are not binding as authority, are at least persuasive, and 
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derive additional weight from the eminent and learned names 
connected with them. 

Although there are no decisionB in the higher courts of the 
United States affirming the principle that Catholic priests are 
privileged from disclosing what is made known to them in the 
confessional, yet thej are privileged by express enactment in 
several of the States. By a statute of !New York, 2 Rev. Stat. 
496, § 72, it is enacted that '^No minister of the gospel, or priest 
of any denomination whatsoever, shall be allowed to disclose any 
confessions made to him in his professional character in the 
course of discipline enjoined by the rules or practice of such de- 
nomination." A similar statute exists in Missouri, Rev. Stat. 
1845, ch. 186, § 19 ; and in Wisconsin, Hev. Stat. 1849, ch. 98, 
§ 75 ; and in Michigan, Rev. Stat. 1846, ch. 102, § 85 ; and in 
Other states of the Union ; and such is the law of Scotland. By 
a writer on Scotch Criminal Law it is remarked : "But our law 
utterly disowns any attempt to make a clergyman of any reli- 
^ous persuasion whatever divulge any confessions made to him 
in the course of religious visits, or for the sake of spiritual con- 
solation, as subversive of the great object of punishment, the re- 
formation and improvement of the offender." (Alison C. L. S.) 

II. Is this privilege embraced in the guarantees furnished by 
our Constitution in favor of religious toleration, and does it vio- 
kte any principle of public policy. 

The Constitution of the United States provides that, " Con- 
gress shall make no law respecting an establishment of relieion, 
or prohibiting the free exercise thereof." Our Bill of Rights 
declares that, " religion, or the duty we owe to our Creator, and 
the means of discharging it, can be directed only by reason and 
conviction, not by force or violenee ; and therefore all men are 
equally entitled to the free exercise of religion, according to the 
dictates of conscience;" and our Constitution enacts that, "no 
man shall be compelled to frequent, or support any religious 
worship, place or ministry whatsoever : nor shall any man be 
enforced, restrained, molested, burthened in his body, or goods, 
or otherwise suffer on account of his religious opinions or belief; 
but all men shall be free to profess, and bv argument to maintain 
their opinions in matters of religion, ana the same shall in no 
wise affect, diminish, or enlarge their chril capacities." 

It is impossible to conceive of more broad and comprehensive 
terms than are used in our Bill of Rights, and our State and 
Federal Constitutions. Religious toleration was the great pur- 
pose their framers had in view. They believed that it was the 
right of every human being to worship God according to the 
dictates of his own conscience. They designed to secure forever 
to all, the free v exercise and enjoyment of religious profession 
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and worship, and employed language commensurate with that 
object. At the time they adopted these constitutional provisions 
in favor of religious liberty, the CathoUc religion was in exist- 
ence and had been for centuries. Penance was one of its sacra- 
ments, and confession an essential part of that sacrament. They 
enacted these provisions with full knowledge of this fact, and 
must have intended that the Catholics should freely enjoy their 
religion, including auricular confession. K they had intended 
to restrict the Catholics in their mode of worship, to deprive 
them of the sacramental confession^ and thus strike out a funda- 
mental tenet in their creed, would they not have used some 
words of limitation on the broad and comprehensive terms they 
employed? By every rule of construction I am forced to con- 
clude that they would have imposed this restraint if they had in- 
tended to do so. If, then, the common law rule of evidence, 
which requires a witness to disclose all he may know touching a 
matter in issue before a court of justice, infringes upon that free 
exercise of religious worship, which the Bill of Rights proclaims 
and the Constitution guarantees, no one will deny but that the 
rule of evidence must yield to the constitutional enactment. 
Being a rule of evidence in existence at the time of the adop- 
tion of the Constitution, it is repealed by any provision in the 
Constitution with which it comes in conflict ; and the enquiry 
then is, does this rule of evidence restrict those who profess the 
Catholic religion in the free exercise of their religious rights and 
privileges. In making this enquiry we must ever keep in mind 
that it is essential to tne free exercise of a religion, that its ordi- 
nances and ceremonies should be administered, and those who 
observe them should be protected ; and that the sacraments of a 
religion are its most essential elements. What then would be 
the consequence to the Catholic religion of requiring the priest 
to disclose what is entrusted to him in the sacramental confes- 
sion ? Would any such confessions be made ? Clearly not. 
No criminal would seek the confessional, and in the act of pen- 
ance make known his crime, if the priest to whom he discloses 
it, is liable to be called as a witness to testify on his trial and 
ensure his conviction. These confessions which are now deliv- 
ered in secret for a purpose purely religious would not be so de- 
livered, -but would be withheld for fear lest they should be used 
for a judicial purpose. The rule of evidence, which would en- 
force the disclosure of confessions made to a priest, would operate 
as a prohibition of all such confessions for spiritual purposes as 
could be used for judicial purposes ; and this prohibition would 
be secured by whatever consequence of a penal character would 
result from the decision, which such testimony would warrant. 
Penitents would be pressed by the whole weight of the penal 



1856.] THE CONFESSIONAL PRIVILEOED. 139 

branch of the law, and be prohibited from the exercise of this 
essential and indispensable part of their religion in confessing all 
such misdeeds as, if judicially disclosed, woSd have the effect of 
drawing down upon them the punishment of the law. The con- 
sequences to the priest would be equally oppressive. To him it 
would be little short of persecution. What priest would receive 
the confession of a penitent, when the dilemma in which he 
would be placed is so terrible ? When brought to the witness 
stand, he must either violate the oath administered to him bj 
giving false testimony, or by disclos^g what he has received in 
the confessional, violate the ecclesiastical oath administered at 
the time of his ordination, or by his silence be '^burthened in 
his body" by commitment for contempt. Is it not manifest 
that, neitheA: the priest will administer the sacrament of penance, 
of which the confession is an ^essential part, nor will the peni- 
tent receive it, when both are liable to such terrible conse- 
quences ? And if this restraint be imposed upon them, can they 
be said to enjoy the free exercise of their religion, being denied 
the right to partake of one of its sacraments T In the Protes- 
tant church, there are but two sacraments — ^Baptism and the 
Lord's Supper. They are essential to the full enjoyment of 
that faith. Now suppose that a decision of this court, or a law 
of this State, or a common law rule of evidence, should prevent 
the administration of one or both of these sacraments, would not 
the Constitution be violated and the freedom of religion be in- 
fringed ? and must not the same privilege apply to the Catholic 
church ? Any law, or rule of evidence, which prevents the ad- 
ministration of any one of its sacraments to those who profess 
its creed, is equally a violation of the Constitution, and a denial 
to them of the free exercise of that religious freedom which the 
Constitution secures alike to all. 

Nor will this prohibition upon the free enjoyment of the 
Catholic religion by i^equiring its ministers to testify as to what 
may be disclosed to them in the confessional, be confined in its 
operation to cases of crime. It will extend to civil proceedings ; 
and every suitor, whose adversary is a Catholic, and whom he 
suspects of having jnade disclosures in the confessional, touching 
the subject of controversy between them, will have the right to 
bring the priest into court to testify to matters confided to him 
in that sacred relation. The alarm which this practice would 
create among that class of our people would be intense, and to 
them a most extreme and afflictive grievance. And thus those 
who profess this faith, will be subjected to a species of apprehen- 
sion, and of petty annoyance and vex^.tion utterly inconsistent 
with the enlargea and enlightened toleration of our laws. 

Nor will any principle of public policy be violated by extend- 
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in^ this priyilege of exemption to the Catholic clergy from testi- 
fying to matters made known to them in the sacramental confes- 
sion. The advantage gained in promoting the ends of criminal 
justice bj coercinff a disclosure from the priest would be of rare 
occurrence* And whilst cases may be supposed in which the 
concealment of a fact communicated in penance might have a 
pernicious effect, yet such instances are rare, and furnish no 
foundation for the rule that the^ should be required to disclose in 
all cases. It has been truly said, that " to attempt to establish a 
general rule, or to lay down a general proposition from acciden- 
tal circumstances, wmch occur but rarely, or from extreme cases, 
which may sometimes happen in the infinite Tariety of human 
actions, is totally repugnant to the rules of logic and the maxims 
of the law. The question is not whether penance may some- 
times communicate the existence of an offence to a priest, which 
he is bound by his religion to conceal, and the concealment of 
which may be a public injury, but whether the natural tendency 
of it is to produce practices inconsistent with the public safety, ' 
and whether public policy requires the disclosure ? To require 
such disclosure from the priest would be to declare, as I have 
already shown, that there should be no penance and no confes- 
sion. For who would confess, when the sanctity of the sacra- 
ment of penance is to be invaded and its secrets exposed to pub- 
lic gazef To enforc.e the rule of evidence which requires such 
disclosures, would be to destroy the source itself of all such evi- 
dence — and the supposed public benefit would share the same 
fate — and thus the xvle would defeat itself, whilst the effort to 
enforce it would inflict a grievous, continuous and unconstitu- 
tional injury on those, to whom it is sought to be applied. 

It can scarcely be necessary to notice the argument which 
was pressed, that this exemption of Catholic clergymen would 
be extending to them a priyilege not enjoyed by clergymen of 
the protestant persuasion. No Protestant claims any such ex- 
emption, and they cannot be said to be denied that which they 
lay no claim to. Penance and the confessional form no part of 
their religious creed. They repudiate both. When this rule of 
evidence, or any other principle of law, shall deprive Protes- 
tants of one of the sacraments of their Church, and thus deny 
to them the " free exercise of their religion according to the 
dictates of conscience,'' they should be held exempt from the 
Operation of any such rule, or principle of law. But until such 
is shown to be the case, there is no analogy between Protes- 
tants and Catholics on this question — such an argument is 
rather more popular than logical ; and though it may be invoked 
to excite prejudice, should never be allowed to disturb the judg- 
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^ This privilege of withholding what is made known in the confes- 
sional is not without analosj in the law to sustain it .It belongs to 
eyer J attorney or counsellor at law. All professional communi- 
cations made to attorneys by clients are privileged, and no 
human power can compel the attorney to disclose them. Wheth- 
er he be called as a witness, or be made a defendant and a dis- 
covery sought from him as such, by bill in Chancery, whatever 
he has learned as counsel or attorney, he is not obliged, nor 
permitted to discover ; and 'by the attorney's withholding such 
knowledge the innocent may suffer the extreme penalties of the 
law and the guilty go unwhipt of justice. ^' The foundation of 
this n)le," said Lord Chancellor Brougham, in the case of 
Greenhough v. Gaskell, 1 My. and K. 102, '^ is not on account of 
any particular importance which the law attributes to the busi- 
ness of legal pro^ssors, or any particular disposition to afford 
them protection. But it is out of regard to the interests of 
justice, which cannot be upholden, and to the administration of 
justice, which cannot go on, without the aid of men skilled in 
jurisprudence, in the practice of the Courts and in those matters 
affecting rights and obligations, which form the subject of all judi- 
cial proceeaings.'' If such communications were not protected, 
no man, as the same learned judge remarked in another case, 
would dare to consult a professional adviser, with a view to his 
defence, or to the enforcement of his rights ; and no man could 
safely come into Court, either to obtain redress, or to defend 
himself. With how much more force does such reasoning apply 
to those who seek the aid of spiritual advisers, and whose reli- 
gious creed attaches essential importance to their interposition. 
It will be observed that I have not discussed this as a theo- 
logical question. Whether it be, as alleged, of divine origin or 
not ; whether repentance and consequent abstinence from future 
misdeeds of the like nature, followed by satisfaction more or less 
adequate for the past, are temporal advantages quite as exten- 
sive as the good effects to be derived from the disclosure as an 
aid to the aaministration of justice, are views which 1 shall not 
enlarge upon. But assuming penance and confession to be a 
sacrament in the Catholic Church, and a tenet of faith essential 
to the maintainance of that religion, I have considered it in its 
lesal and constitutional bearings. And in every aspect in which 
I have, been able to view it; looking at it as analogous to the 
rule which exempts attorneys from disclosing the professional 
communications of their clients entrusted to their confidence ; to 
the fact, that in England during centuries whilst the Catholic re- 
ligion prevailed there no case can be found in which the disclosure 
was coerced ; that it is the law of Scotland, as it is the law in 
several states of this union by express statutes to exempt the 
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priest from disclosing information obtained in the confessional ; 
that no principle of public policy will be invaded ; and above 
all, that . the great constitutional boon of religious toleration, 
which secures to all the ^free exercise of religion according to the 
dictates of conscicAse,' cannot be enjoyed by this class of our 
people if the secrets of the confessional are to be disclosed, I 
shall hold the priest exempt from testifying as to what was con- 
fessed to him by the deceased in the administration of the sac- 
rament of penance.* 



ATTACHMENT LAW. 
Construction of obligors Liability upon attachment bond. 

A Btranf^er whose property is taken under an attachment af^instthe defendant's estate^ 
cannot maintain an action therefor on the attachment bond. 

Generally a sheriff is bound to execute, according to its mandate, a writ which comei 
to his hands for execution, from a lawful source, and be may therefore justify any 
act done by him in pursuance of the writ. But he can justify no act which the writ 
does not authorise, though it be done uvder color of the writ. Such an act is a tres- 
pass for which he is liable like any other 'trespasser. 

The statute in regard to indemnifying bonds, does not embrace attachments, but is con- 
fined to executions and distress warrants. 

Besides the remedy by interpleader of the party whose property has been attached for 
the debt of another, he may resort for indemnity to an action of trespass against the 
sheriff, or to an action of debt on the sheriff's official bond. 

The attachment may be against the defendant's estate or against specific property. If 
it be against the defendant's estate, the bond applies only to that estate and enures 
to the benefit of the defendant only. If it be against specific property, the bond 
applies to the owner of that property, whoever he may be, whether the defendant ^r 
any other person, and enures only to the benefit of such owner. 

If a sheriff proceeds under the 8th .( of chap. 151, Code of Va., p. 603-3, and leTies as 
attachment, he is liable to the owner of the property levied upon either in mn action 
of trespass or on his official bond, and if he does not levy the attachment, be is liable 
on his official bond to the plaintiff in the attachment. 

[Davis T. Commonwealth who sues for Leon, Court of Appeals of Yirginia. 
Jan. term, 1856.] 

On the 6th Novemher^ 1852. Charles B. Hawes being a 

* The prisoner Cronin was found guilty by the jury of *' voluntary manslaughter," 
and sentenced to confinement in the penitentiary for the period of five years. Upon 
a petition for an appeal from the decision of the Circuit Court the judges of the Court 
of Appeals unanimously refused a supersedeas \ though it is proper to state that the 
question which the counsel for the prisoner stated that he would ask and desired to be 
considered by the Court as propounded and upon the incompetency of which the 
%bove opinion was given, does not appear in the bill of exceptions presented to the 

^urt of Appeals, as a part of the record in the application for a supersadeaa. Ed. 
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creditor of one C. D. Amsthall, sued out 4ui attachment against 
the estate of the said Amsthall from the clerk's office of the 
Circuit Court jof the city of Richmond, for the sum of 929045. 
and caused the same to be served upon Davenport, Allen & Co., 
on information that the said Davenport, Allen & Co., merchants 
in the City of Bichmond, were in possession as consignees or 
otherwise of certain property, consisting in part or in whole of 
a lot of cigars, belonging to the said Amsthall ; the amount or 
value of the said property being unknown to the said Hawes. 
Hawes gave bond with security as required under the 8th sec. 
of chap. 161, Code of Va., p. o02-3, giving one Wm. F. Davis 
as his jiecurity in said bond. 

Hawes determined however not to disturb the possession of 
Davenport, Allen & Co., and by his counsel directed the officer 
in writing to serve the process upon Davenport, Allen & Co., 
and to leave the property in their possession. 

The property was accordingly left in their possession to await 
the judgment of the Court upon the trial of the attachment. 
Shortly after the service of the attachment, one Israel Leon 
appeared and claimed the ownership of the property attached in 
the hands of Davenport, Allen & Co., by petition of interpleader 
against the said Hawes ; and upon the trial thereof, the right 
of property was adjudged to be in the said petitioner Leon. 
During the pendancy of the proceedings on the interpleader, 
Leon commenced suit upon the attachment bond. The bond 
was in the penalty of (4,090, conditioned that ^'if the said 
plaintiff" in the said attachment ^' Charles B. Hawes shall pay 
all costs and damages which may be awarded against him or 
sustained by any person, by reason of his suing out the said at- 
tachment, then the above obligation is to be void," &c. One 
of the obligor's Hawes being a non-resident, process was served 
upon the other, Davis, and the suit proceeded against him alone. 

The declaration after setting forth substantially the bond and 
condition alleged as a breach that the said Charles B. Hawes as 
plaintiff in the said attachment suit against C. D. Amsthall did 
thereupon sue out an attachment against the said C. D. Ams- 
thall and did cause the saiAe to be levied upon a large quantity 
of cigars, the property of the said Israel Leon, heretofore to 
wit, or &c., at &c., the said Charles B. Hawes pretending that 
the said cigars were the property of the said C. D. Amsthall — 
that the said cigars were not the property of the said C. D. 
Amsthall, but were the property of the said Israel Leon, and 
that the said Isr^iel Leon has sustained damage, &c. Ther^ was 
no demurrer to the declaration. 

The defendant pleaded non demnificatus and various other 
pleas and numerous exceptions to the opinions of the Court 
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below upon the pleadings and the evidence, were filed but they 
are unnecessary to a proper understanding of the judgment of 
the Court of Appeals. The point upon wmch that Court deci- 
ded not having been raised in the Court below, nor before the 
Court of Appeals until upon a rehearing of the cause after it 
had been once argued, the jury returned a verdict for the 
plaintiff Leon in the sum of 9^27, and the defendants appealed. 

Morson and Andrew Johnston for the appellant. 
Lyons, August and Randolph, for the appellee. 

JuDQB MoNCURB delivered the opinion of the Court. 

This is a supersedeas to a judgment obtained in the name of 
the Commonwealth of Ya. suine for the benefit and at the cost 
of Israel Leon against William F. Davis, surety of Charles R. 
Hawes in an attachment bond executed in pursuance of the 
Code of Va., p. 602, chap. 161, § 8.* The case was twice ar- 
gued in this Court, and many questions were discussed in the 
argument. But in my view of the case, it will be necessary to 
consider and decide only one of them, which is, whether the re- 
lator Leon can maintain an action on the attachment bond. 

The condition of the bond is set out in the declaration as fol- 
lows : ^^ That whereas the said Charles B. Hawes, plaintiff in 
a certain suit instituted in the Circuit Court of the city of Rich- 
mond against C. D. Amsthall defendant, did upon the affidavit 
of him the said plaintiff, filed in the clerk's office of the said 
Court, obtain from the clerk of the said Court, an attachment 
against the estate of the said C. D. Amsthall for the sum of 
$2045, claimed by the said plaintiff. Therefore if the said 
Charles B. Hawes should pay all costs and damages which 
might be awarded against him or sustained bv any persons by 
reason of his suing but the said attachment then the said obL- 
gation was to be void ; otherwise to remain in full force." 

It is then averred in the declaration that the said Hawes as 
plaintiff in the said suit against Amsthall did thereupon sue out 

* Bat if the plaintiff Bliall at the time of suing out Buch attachment, or afterwards, 
give bond with security, approved by the clerk or justice issuing the attachment, in a 
penalty at least double the amount of the claim sworn to or sued for, with condition to 
pay all costs and damages which may be awarded, against him, or sustained by any 
person, by reason of his suing out the attachment, the said officer shall take posses- 
sion of the property specified iu the attachment, or where ne such property is speci- 
fiedf of any estate or effects of the defendant, or «o much thereof as is sufficient to 
pay the plaintifl's claim. Where such bond is given the fact shall be endorsed on the 
attachment, or certified by the cleik or justice to the officer, who shall return the said . 
certificate with the attachment; and the bond when taken by a justice, shall be re- 
turned by him to, and filed in the clerk*s office of the Court to which the attachment ia 
retufBabk.*' 
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an attachment against the estate of th^ said Amsthall and did 
cause the same to be levied upon a large quantity of cigars, the 
property of the said Leon, the said Hawes pretending that the 
said cigars were the property of the said Arnsthall. 

And it is then further averred that the said cigars were not 
the property of the said Arnsthall, hut were the property of the 
said Leon and that the said Leon had sustained great damage 
by the suing out of the said attachment, to wit, to the value of 
$4090. 

Thus it appears that the attachment was against the defen- 
dants estate generally, and not against the specific property. 
And the question resolves itself simply to this ; whether, if such 
an attachment be levied upon the property of a stranger, he 
can maintain an action therefor on the attachment bond. 

The attachment was not levied by a seizure of the property, 
but by a service of a copy of the attachment on the persons in 
whose hands the property was, who were summoned to appear 
as garnishees. And it was contended on the one hand, by the 
Counsel of the plaintiff in error, that the bond is of no force or 
effect, if there be no seizure of property " under the attach- 
ment ;" and on the other by the counsel of the defendant in error, 
that the obligors in the bond are bound for all damages sustained 
by suing out tne attachment, whether it be levied in the one 
way or the other. 

Without expressing any opinion upon this point, I will con- 
sider the question as if the attachment had been levied by a 
seizure of the property which will present the case as strongly 
as possible for the defendant in error. 

Then the question recurs, can a stranger whose property is ta- 
ken under an attachment against the defendants estate, maintain 
an action therefor on the attachment bond. I am of opinion 
that he can not. Generally a sheriff is bound to execute, ac- 
cording to its mandate, a writ which comes to his hands for ex- 
ecution from a lawful source ; and he may therefore justify any 
act done by him in pursuance of the writ. But he can justify 
no act which the writ does not authorize, though it be done un- 
der color of the writ. Such an act is a trespass, for which he 
is liable like any trespasser. If therefore, he arrest the body of 
A. under a writ against the body of B ; or take the goods of B. 
under a writ against the goods of A. he is guilty of a trespass. 
The plaintiff in the suit will also be involved in the trespass, 
if he direct the act to be done ; but not merely by reason of his 
suing out the writ. Generally the plaintiff is not liable for any 
thing done in the pursuance of the writ, unless it be sued out 
maliciously and without probable cause. 

These were universal rules at common law; but they haye 
10 
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been modified to some extent by statute, and are therefore now 
stated as general rules. 

For instance, in regard to the liability of the sheriff for levy- 
ing an execution or warrant of distress on property, as to which 
a doubt may arise, whether it is liable to such levy ; the statute 
authorizes him to require of the plaintiff an indemnifying bond; 
which, if given, will protect the sheriff against any action for 
the seizure or sale of the property, provided the security in the 
bond be good at the time of taking it. Code of Va. p. 609, ch. 
1S2, §§ 4, 5, 6, And in regard to the liabUity of the plaintiff 
for acts done in pursuance of the writ, the statute requires the 
plaintiff in an attachment, if he wishes the officer to take pos- 
session of the goods against which the attachment issues, to give 
bond with security conditioned to pay all costs and damages, 
which may be awarded against him or sustained by any person 
by reason of his suing out the attachment. Code of Ya. p. 602, 
chap. 151, § 8. If he does not wish the officers to take possession 
of the property, but is content with a mere lien upon it, he is not 
required to give any bond and his liability remains as at common 
law: That is he is not liable for damages arising from suing out 
the writ, unless* it be sued out maliciously and without probable 
cause. 

' The statute in regard to indemnifying bonds does not embrace 
attachments; but is confined to executions and distress warrants. 
^Why the Legislature did not extend it to attachments may not 
be an easy question to answer. The most that can be said of it 
is that it is a ccwus omissiM in legislation : but a casu^ ommu8 
of which the Sheriff may have cause to complain, but not the 
adverse claimant of the property. The indemnifying bond law 
was made for the ea'se of the officer, and exonerates him to a 
certain extent from his common law liability in case of illegal 
seizures, and from the measures previously necessary to be resor- 
ted to to ascertain the title to the property. But if the bond 
be not duly required by him, his common law liability is supposed 
to continue. See Stone v. Pointer^ 5 Munf. 290 and Boane, J. 
in Cole v. Fenwick^ 1 Gilmer, 184. 

At first the law only embraced executions and did not protect 
the officer if the obligors in the bond though solvent when taken, 
should thereafter become insolvent. Afterwards it was extended 
to distress warrants ; and made to protect the officer, if the 
purety in the bond was good at the time of taking it. It has 
not, as we have seen, been extended to attachments. , The 
adverse claimant of property seized under an attachment has 
ample remedies without giving him the benefit of an indemnify- 
ing bond. Besides his summary remedy by interpleadeic, which 
is generally sufficient, he may resort for his indemnity to an ac- 
tion of trespass against the sheriff, who makes the levy and 
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all persons who aid making it, or direct it to be made ; or 
to an action of debt on the official bond of the sheriff. There 
can be no reason then, so far at least as he is concerned, for ex- 
tending the law to attachment. 

But it may be said it is necessary for the protection of the of- 
ficer making the leyy, and it was contended by the counsel for 
the defendant in error that there is as much reason for requiring 
an indemnifying bond in the case of an attachment, as in the 
case of an execution or a warrant of distress, and that the leg- 
islature, having expressly provided for such a bond in the two 
latter cases, would have made a similar provision in the former, 
if they had not intended the attachment bond to effect the same 
object. If they had intended to extend the provisions of the 
indemnifying bond law to the case of attachments, they would 
have done so expressly, and not by obscure implication. To give 
the attachment bond §uch an effect as this would be to convert it 
into a general indemnifying bond, applying to all property 
which should be thereafter taken under color of the attachment : 
which would be very unreasonable. 

In the case of executions and distress warrants, the officer can 
require an indemnifying bond, only when a doubt arises whether 
property is liable to be levied on. And the plaintiff, when so 
required, can give it or not, at his discretion. 

But in the case of attachments, on the construction contended 
for, the officer might of his own mere motion and without the 
knowledge of the plaintiff, seize property plainly not liable to 
the attachment, and thereby render the obligors in the attach- 
ment bond liable for all damages arising from such seizure. 

But the law which provides for the execution of that bond 
will, I think, admit of no such construction. It was enacted di- 
verso intentu. It was not made for the ease of the officer, or to 
indemnify him against the consequences of his unauthorized 
act, but was made for the benefit of the owner of the property 
against which the attachment issues and to indemnify him against 
the consequences of acta which are authorized by the attach- 
ment. The indemnifying bond applies to acts outside of the 
writ ; the attachment bond to acts inside of it, or done in pursu- 
ance thereof. 

These latter acts the officer is bound to perform ; and they 
cannot be lawfully resisted, no matter what damage they may 
inflict. The common law liability of a plaintiff for damage:^ 
arising from the suit, was not considered by the legislature 8uf-^ 
ficient indemnity against the consequences of a wrongful seizure 
of property in pursuance of an attachment. . The execution of 
an attachment bond has therefore been required. 

That this is the true construption of tho attachment law is 
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obvious, both from the terms of the law itself, and the circum- 
stances under which it was enacted. As to the terms of the 
law : the condition of the bond as therein prescribed has> al- 
ready been set forth. It covers no damages for taking propettji 
which the attachment does not command to be taken. Such 
damages are not sustained bj reason of suing out the attach- 
ment, but are sustained bj reason of an unauthorized act of the 
officer. The undertaking of the obligors is that the attachment 
is properly sued out and the claim of the plaintiff well founded. 

They do not undertake that the officer will commit no trespass 
in its execution. They do not authorize him to levy it on any 
property which he may think proper, or the plaintiff may direct 
him, to levy it on. A persomnay be willing to become sectirity 
in an attachment bond ; knowing the debt to be due and that the 
debtor is a non-resident or absconding debtor, but very unwilling 
to become security that the officer will do no wrongful acts un- 
der color of the attachment. 

The bond was not intended to enlarge the attachment, but to 
run on all fours with it. The attachment may be against the 
defendants* estate, or against specific property. If it be against 
the defendants' estate, the bond applies only to that estate, and 
enures to the benefit of the defendant only. If it be against 
specific property, the bond applies to the owner of that property, 
whoever he may be, whether the defendant or any other person, 
and enures only to the benefit of such owner. The attachment 
may be against specific property when the suit is to recover such 
property ; (Code of Virginia, p. 601, chap. 151, § 2):* or in cer- 
tain cases, when it is against the commander or owner of any 
steamboat or other vessel, or the owner of any raft, or river craft, 
navigating the Ohio river or any of its tnbutaries, within the 

* "On affidavit at the time of, or after the institution of any suit, that the plaintiff's 
claim is believed to be just, ^nd, where the suit is to recover specific personal property* 
stating the nature and according to the affiant's belief, the value of siu:h propeity, and 
the probable amount of damages the plaiQtifi' will recover for the detention thereof, or 
when it is to recover money for any claim or damages for any wrong, stating a certain 
sum which (at least) the affiant believes the plaintiff is entitled to, or ought to recover, 
and an affidavit also, that the affiant believes that the defendant is removing or intends 
to remove such specific property, or his own estate, or the proceeds of the sale of his 
property, or a material part of such estate or proceeds out of this state, so that pro- 
cess of execution on a judgment in Shid suit, when it is obtained will be unavailing; in any 
such case, the clerk shall issue an attachment as the case may require. If the suit be 
for specific property the attachment may be against the specific property sued for, and 
against the defendant's estate for so much as is sufficient to satisfy the probable dam* 
ages for its detention ; or at the option of the plaintiff, against the defenditnt's estate for 
the value of such specific property and the damages for its detention. If the suit be to 
recover money for a claim or damnges for a wrong, the attachment shall be against the 
defendant's estate, for the aiAount specified in the affidavit as that which the affiant be- 
lieves the plaintiff is entitled to or ought to recoTor." 
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jurisdiction of tliis state. (Code of Virginia, ^. 602, chap. 151, 
§ 5.) The law prescribes but one form of attachment bond, and 
therefore prescribes such form as will suit both cases, as well an 
attachment against specific property as an attachment against 
the defendants' estate generally. If the latter had been the only 
kind of attachment to be provided for, the bond might have been 
made payable to the defendant, and conditioned only for his in- 
demnity ; but it being necessary to proyide for both kinds, the 
bond is required to be in such form as will apply to both or 
either. The defendant is the only person w:ho can sustain any 
damage by reason of suing out an attachment against his estate ; 
but otl^ers may sustain damage by reason of suing out an attach- 
ment against specific property. In providing for the execution 
of a bond conditioned to pay all damages sustained by any per- 
son by reason of suing out the attachment, both cases are pro- 
vided for. If the plaintifi' shall give the bond, the officer is 
required " to take possession of the property specified in the 
attachment, or when no such property is specified, of any estate 
or effects of the defendant or so much thereof, as is sufficient to 
pay the plaintifi^'s claim;" in other words, of the property 
against which the attachment issues, and no other. Id, § 8. 

By giving the bond he acquires a right to have that property 
taken, but that only. If no bond be ^iven, and perhaps whether 
a bond be given or not, he may, in writing, designate to the offi- 
cer, the names of persons to be summoned as garnishees. Id, 

§§ ■^' 9- , 

But this summons applies to no specific or particular estate, 
but only to the estate generally of the defendant in their hands 
The garnishees are not authorized, by reason of the summons, to 
detain the estate of any other persons in their hands. And 
therefore no other person can have any cause of action on the 
attachment bond for damages arising from the detention of pro- 
perty in the hands of the garnishees. Whether the defendant 
can have any such cause of action, is a question, which it is un- 
necessary to decide. 

As to the circumstances under which the law was enacted. — 
Until recently, an attachment could only be issued against the 
estate of the defendant generally, and not againsi specific pro- 
perty. 1 Rev. Code, p. 476, § 6. The bond provided for by 
that section was required to be payable to the defendant, and to 
be conditioned for satisfying all costs which should be awarded 
to the defendant in case the plaintiff should be cast in his suit, 
and also all damages which should be recovered against the 
plaintiff for his sumg out the attachment. There can be no 
doubt but that that bond enured only to the benefit of the defen- 
dant, and could not be resorted to for the indemnity of a person 
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on whose property the oflScer had unlawfully levied the attach- 
ment. The damages were recoverable against the plaintiff only, 
'' for his suing out the attachment \** and of course not for a 
trespass committed by the oflScer in levying it contrary to the 
mandate of the writ. This manifest construction was not altered 
by the words of the statute giving a right of action on the bond 
to 'Hhe party entitled to such costs or damages;" who could 
only be the defendant in the attachment or his representatives. 
By the act of Feb. 24, 1827, Sup. R. C. p. 239, ch. 182, § 1, an 
attachment was, I believe for the first time given against specific 
property. 

It authori^qed an attachment to be issued against a ship, 
etcamboat or other vessel, &c. under the circumstances therein 
mentioned. But provided that no such attachment should issue 
until bond should be given payable to the person against whom 
the suit was brought, conditioned to indemnify the obligee in 
such bond, and the owner of such ship, steamboat or other ves- 
sel against any loss which they or either of them might sustain 
by reason of such attachment, in case the defendant should pre- 
vail in the suit. Here we see that the bond was properly adap- 
ted to this new case, and made to provide for the indemnity not 
only of tho defendant but of the owner of the property attached, 
who might be a different person from the defendant. It was 
Rtill however made payable to ^he defendant ; the plan of requi- 
ring such bonds to be payable to the commonwealth not having 
been then devised. 

This bond certainly did not enure to the benefit of any other 
person than the defendant or the owner of the property against 
which the attachment issued ; for it was, by its terms expressly 
confined to them. Bv the Act, March 4, 1846, SeSs. Acts, p. 
73, ch. 105, an attachment was given against specific property 
in another case. It authorized an attachment to be issued against 
a steamboat, raft, or other water craft navigating the Ohio river . 
or any of its tributaries, within the jurisdiction of this State, 
under the circumstances therein mentioned, no bond was required 
by that act. But it provided (§ 7) that if any attachment snould 
be sued out by virtue of the act, without reasonable or proper 
cause, the person suing it out, should be liable to the owner of 
the property attached for any damage sustained by reason of the 
seizure or detention thereof ; and such owner if he appeared to 
the suit, might file a special plea therein, alleging that such at- 
tachment was in fact sued out without reasonable or proper 
cause, and the damages sustained by reaspn thereof, and if upon 
the trial, the jury should find that such attachment was in fact 
sued xuii without reasonable or proper cause, such jury should 
assess the damages sustained by reason thereof and judgment 
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should b6 entered in favor of the paxty injured. These acts 
giving the right of attachment against specific property were 
substantially incorporated in the Code ; and there was also in- 
corporated therein. a' new and important rigbt of attachment 
against specific property, where the suit is to recover such pro- 
perty ; in other words in an action of detinue. This new pro- 
vision was a consequence of the abolition by the Code of the 
right to require bail. Bevisors Bep., p. '888. In providing for 
the execution of an attachment bona to suit all the oases in 
which it was necessary — ^as well the ordinary case of a general 
attachment against the defendants estate as the cases of specific 
attachment before mentioned — ^terms were used which would sui^ 
all of them ; and conditions which had been prescribed for gen- 
eral and specific attachments, respectively by former laws, were 
substantially embodied into one form of condition in the Code. 
It was obviously not designed by the legislature to make any 
material change in the condition of the bond. 

All these bonds, — as well those prescribed by former laws as 
that prescribed by the Code— have substantially the same condi- 
tion, mutatis miUandis ; the words '^for suing out such attach- 
ment'' in the bond prescribed by 1 Bev. Code, p. 477, § 7, the 
words, "by reason of such attachment" in that prescribed by 
the act Feb. 24, 1827, Supp. B. C. p. 240, § 1 ; and the worcis 
" by reasob of his suing out the attachment" in the Code, p. 
602, § 8, are the same in meaning and effect ; and all alike apply 
only to damages which legitimately result from the execution of 
the writ in puisuance of its mandate. The Bevisors plainly 
showed that they intended to propose no change in this respect ; 
Dot only by their using substantially the f^me language that was 
used by the old law, but by their taking no notice of such inten- 
tioi;!, as they certainly would have done, if they had contempla- 
ted so important a change. 

The changes which they did intend to propose, are stated and 
explained at length in a note to their Beport, p. 756. 

Their chief object was to produce uniformitv in the attach- 
ment laws; and among other things in regard to attachment 
bonds, which had been required in some and not in other laws, 
without &ny apparent reason for the difference. They accord- 
ingly proposed to make the laws "more harmonious and consis- 
tent by requiring security, when the plaintiff" thinks it neces- 
sary for his safety that tne property should be taken by the of- 
ficer, but to require none for any attachment when he is content 
with the lien on the property in the hands of home defendants." 
Id. p. 767-8. 

Security for what? For the same thing in substance for 
which security had been required by some, but not by other of 
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the former laws ? The le^slature adopted this recommendation 
of the Bevisors. It is believed that while attachment laws exist 
in most, if not all, of the other States of the Union, the plain- 
tiff has, in none of them, been required to give an attachment 
bond in such form as to provide for indemnity against the un- 
lawful acts of the. officer under the writ : much less has it, in 
any of them, been held that a bond conditioned in the ordinary 
form, for indemnity against damage sustained, ^^ by reason of 
suing out the attachment" or the like has the effect of a bond 
of indemnity against such unlawful acts. 

I have now fully expressed my views of the principles which, 
in my opinion, miist govern this case. I would not have felt jus- 
tified in saying so much had I not thought that the novelty and 
importance of the question considered and the extent and ability 
of the argument of counsel required me to do so. It now only 
remains to apply these principles to the case, which can be done 
in very few words. The attachments in this case was against 
the defendant's Estate generally. The bond strictly conformed 
to the directions of the Code. An action can be sustained uponr 
it according to what I have said only at the relation of the de- 
fendant in the attachment. This action was brought at th& re- 
lation, not of the defendant but of a stranger, and for a cause 
not within the terms of the bond. 

The defect is not in the form, but in the foundation of the 
action and is no more cured by the Code, Chap. 181, Sec. 8rd, 
than it would have been by the statute of Jeofails, 1 Rev. Code, 
1819, Chap. 128, §103. It follows on the authority of Ross V. 
Milne and wife, 12 Leigh, 204, and Bogle's Adm'r. v. Overby, 
11 Grat. 202, that the judgment of the Circuit Court must be 
reversed and judgment entered for the plaintiff in error, non ob- 
stante veredicto. 

Samuels J. dissented.'*' 



•We understaod that Judge Sanuele intends to present his reasons for dissenting fiom 
Ihe abore decision. If so we will endeavor to give his opinion early circulation. 

Notet^ln the first part of this article the name Amstball was incorrectly printed 
AmsihaU by mistake. 
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LAW OF OARRIE{lS. 

It Mems that tpart from any tgrMiMnt between a eommoo carrier and tbe conaignee 
of goode entruBted'to hie care, tbe itrict rule of the oominon law with respect to tbe 
liabilitj of other earriera, la not applicable to iteamera and rail-roads that have a 
regular time of arriral and departare. 

When the question of dihgence arises at all in the case of a csrrier, he is bound, lilie 
other bailers for hire, warehousemen or wharfingers, to the exercise of due diligence 
onljr. 

Binford, Mayo db Blair t0. The Steamer Virginia^ (of the Union Steam 

Ship- Company*) 

In the District Court of the United States for the Eastern 
District of Virginia, at Richmond, Judge James D. Halybub- 
TONy presiding. 

Q-aBGOBT k Stbgbb, for the libellants. 
Cbump ft Day, for the defendants. 

The opinion of Judge Haljburton gets forth all the facte neoeseary to a 
full underetanding of the merits. 

While we cannot agree with the dootrinet laid down m law in the opin- 
ion, and propose in our notes to the case to show the grounds of our objec- 
tion to it, jet the well known learning and accuracj of the presiding judge 
and the noreltj of the riews eipressed render, the opinion well worth j of 
respectful consideration. 

In this case the libellants allege that certain goods were ship- 
ped on board the steamer, Virginia, at Philadelphia, to be 
carried thereon to Richmond, and there delivered to the libel- 
lants in ffood order and condition, and that the said goods were 
not BO deliyered, but were in a damaged state, for wnich com- 

fdnsation is claimed. To prove the delivery of the goods at 
hiladelphia, a bill of lading is offered as evidence, wmch pur- 
ports to DC signed bj J. Oummings. 

The respondents do not admit the delivery of the goods or 
the authenticity of the signature of Cummines, or his authority 
to sign a bill of lading for the Union Steamship Company, which 
thej saj can only be proved by an instrument under seal, in 
which war only it is alleged the agent of a corporation can be 
appointed. There is no evidence in the cause that we have seen 
to prove that the Union Steamship Company is a corporation; 
but if that fact had been shown, it would not affect the case. 

We think it sufficiently shewn that the goods were delivered 
as alleged in the libel ; that J. Gummings signed the bill of la- 
ding, and that he was duly authorized to do so. 

n is now quite settled in this country, that a corporation may 
appoint an agent by vote, and also that an agency may be im- 
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plied in the case of a corporation as in other cases. The deal- 
ings of the agent of the company in reference to these goods in 
Richmond after their arrival, together with the circumstances, 
are sufficient to satisfy us that Gummings had authority to sign 
the bill, and if this were not so, they amount to such a recogni- 
tion of his acts by the company as would bind them by impli- 
cation. 

It was also proved that the goods were not delivered to the 
libellants in good order and condition, according to the contract, 
but were wet and damaged by a fresh in James River, whilst 
they were under a shed belonging to the company ; or at least 
were in its custody. 

This brings us to the inquiry whether the goods were deliv- 
ered to Binford, Mayo & Blair at Richmond, according to their 
promise contained in the bill of lading or not. 

It seems to be settled law in this country, that where the car- 
riage is by land, the carrier is bound to deliver the.goods to the 
owner personally, or to his agent at his residence or place of 
business, but if the carriage be in foreign or probably in our 
own ships and vessels, as they must stop at the wharf, it is suffi- 
cient if notice be given of the arrival of such vessels ' at the 
wharf, and delivery be made there on request. These general 
rules, however, may all be modified and coAkrolled by the usage 
of particular places, as is shewn by numerous decisions in refii- 
tion to this point, from the earliest to the latest, both English 
and American. See Grelden vs. Manning, 2d. Blackstone's Re- 
ports, 916. Garside vs. the Trent and Mersey Navigation 
Oompany, 4 Term Reports, 581. Hyde vs. the same company, 
5 Term Reports, 889. Bourne vs. Gatliflfe, 42 Eng. Com. Law 
Reps. 837. Gibson vs. Culver, 17 Wendell, 806. Thomas vs. 
the Boston and Providence Rail Road Corporation, 10 Metcalf, 
472. 

in the case of Gibson vs. Culver, cited with approbation by 
Judge Story, it was decided in conformity with the general prin- 
ciple laid down in the cases above cited and in other cases, that 
notice might be rendered unnecessary by uniform, continued and 
well known usage to that effect, and in the case in 10 Metcalf, 
the court decided that '^proprietors of a Rail-road, who trans- 
port goods on their road and deposit them in their warehouse, 
without charge, until the owner or consignee has a reasonable 
time to take them away, are not liable as common carriers for 
the loss of goods from the warehouse : but are liable as deposi- 
taries only for want of ordinary care." Hubbard Justice, pro- 
nouncing the opinion of the Supreme Court of Massachusetts 
in that case, said, " from the very nature and peculiar construc- 
tion of the road, the proprietors cannot deliver merchandize at 
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the warehouse of the owner, when situated off the line of the 
road as a common waggoner can do. To make such a deliverr, 
a distinct species of transportation would he required, and would 
he the subject of a distinct contract. Thej can deliver it only 
at the terminus of the road, or at the giyen depot where goods 
can he safely unloaded and put in a place of safety. After 
such delivery at a depot the carriage i% completed. But owing 
to the great amount of goods transported and belonging to so 
many different persons, and in consequence of the different hours 
of arrival by night as well as by day, it becomes equally conve- 
nient and necessary, both for the proprietors of tne road and 
the owners of the goods that they should be unloaded and de- 
posited in a safe place, protected from the weather and from 
exposure to thieves and pilferers. And where such suitable 
warehouses are provided, and the goods, which are not called f 6^ 
on their arrival at the places of destination, are unladed and 
separated from the goods of other persons and stored safely in 
such warehouses or depots, the duty of the proprietors as com- 
mon carriers is, in our judgment, terminated. They have done 
all they agreed to do ; they have received the goods, have trans- 
ported them safely to the place of delivery and f Ae consignee not 
being ready to receive them^ have unladed them and put them in 
a safe and proper place for the consignee to take them away, and 
he can take them at any reasonable time. The liability as com- 
mon carriers being ended, the proprietors are by force of law 
depositaries of the goods, and are bound to reasonable diligence 
in the custody of them, and consequently are only liable to the 
owners in case of a want of ordinary care.** From the princi- 
ple adopted in this case, which seems to have been elaborately 
argued and maturely considered, and to be sustained both by 
reason and authority, we are not disposed to dissent so far at 
least as it is applicable to the case before the court. That the 
same person may be at the same time both a carrier and a ware- 
houseman, and that his responsibility and liability as carrier, 
may be terminated by a delivery of the goods into his own ware- 
house, without any special agreement to that effect, and by force 
of usage is clear from many authorities, particularly the cases 
of Garside vs. the Treat and Mersey Navigation Comnany, al- 
ready mentioned and Allan and another vs. Oripper, 2 Cramp- 
ton and Lewis' Exchange. Reports, page 218. Whether such 
liability be terminated or not in any particular case may depend, 
in the absence of any express agreement, upon what may rea- 
sonably be supposed to have been the understanding of the par- 
ties, to be inferred from usage and other circumstances. Steam- 
boats and rail road cars have fixed periods of arrival and depar- 
ture, and cannot therefore wait to give notice before delivery of 
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the cargo and this is known to those who employ them before- 
hand.'*'. The convenience and the interest of the publiCi and es- 
Secially of merchants, are greatly promoted by regularity and 
ispatch in these matters. TherQ would be much more inconye- 
nience not only to proprietors of steam boats and rail roads, but 
to the public, m requiring them to give notice to the owners of 
all the merchandize on board, than in' requiring the owners to 
take notice of the arrival of the boat or car ; provided that the 
proprietors of the boats and cars are required to take proper 
care of the goods for a reasonable time after delivery, and if in 
addition to those considerations there be a uniform, continued, 
and well known custom for boats to begin to unlade immediately 
after their arrival, without giving any notice, and if the owners, 
or consignees be not present to receive their goods, to deposit 
them in a warehouse or some secure place to be safely kept un- 
til they shall be demanded, we can see no sufficient reason why^ 
in the absence of express words to the contrary, the court shoud 
not regard it as the understanding of the parties to a bill of la- 
ding, that the goods shall be so delivered and deposited, and the 
risk of the carrier in that capacity be ended, he being bound as 
a warehouseman to take care of them for a reasonable time 
thereafter. Such a construction of the agreement would seem 
at least to be proper in all cases where the owners of goods 
might and wocdd have received them, if they had made a de- 
mand for them. 

There seems, too, good ground for maintaining that, apart 
from any supposed agreement, the strict rule of the common 
law with respect to the liability of other carriers, is no^ applica- 
ble to that class of whom we are speaking.f The rule was estab- 
lished for the protection and convenience of the public and 
should not be extended to cases very different from those it was 
meant to embrace, and where its efiect would be the very reverse 
of what was intended. ^^ Cesiante rcUiane cesiot et ip%a lex.** 
If the proprietors of steam boats and rail road cars were held 
in all cases to the strict responsibility of ordinary carriers, until 
notice could be given to the consignees of goods, and what might 
be regarded as a reasonable time afterwards allowed t<\ take the 
goods away, the inconvenience and the loss arising from the de- 
u^s which would thereby be occasioned, and the moreased cost 
of transportation, would be very much greater, we believe, than 
are likely to result from the rule of law, as we here suppose it 
to be. 

In the case before the Court, it appeared from the evidence, 

• In this cMe the steamer arrived after the usual time, 
t iee notfe, poH 
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that the usage was uniform and had been so for years, for steam* 
ers to nnlosrd as soon as it was conyenient to them after they 
were moored at the wharf, and without giying notice to the own- 
ers or consignees of the goods, to deposit them under a shed 
where they were protected from bad weather and by a guard 
from thieves ; when the owners or consignees, or some agent au- 
thorized, or supposed to be authorized by them, were not pres- 
ent to demand them. It was usual to deliyer goods to any li- 
censed drayman or teamster who mi^ht be ready to take then^ 
but this was done for the benefit of the consignees, and by what 
seems to haye been regarded as implied authority from them. 

These carriers were regarded as the agents of the consignees, 
paid by them and made responsible by them for any damage done 
to goods while in their custody, and not as agents for the Steam- 
boat or Rail Road Companies. In this case we regard the de- 
livery of the goods, so far as the steamboat company were con- 
cerned 09 carriers, as having been complete when they were 
placed under the shed. The transit was at an end and the com- 

Eany were bound no longer to take care of the goods as carriers^ 
ut as warehotisemen, or other depositaries. Tney are of course 
answerable for ordinary negligence, but the burthen pf proving 
that is on the libellants ; and according to the case of Muddle 
vs. Stride and others, 88, Eng. Co. Law Reports 163, if it be 
left doubtful, by evidence, whether there was negligence or not, 
the libellants must fail. 

That was an action at law against carriers by water for dam- 
age to soods, and Lord Chief Justice in delivering the opinion 
of the Court said to the jury, " if on the whole, m your opin- 
ion it is left in doubt what the cause of the damage was, then 
the defendants will be entitled to your verdict, because you are 
to see clearly that they were guilty of negligence, before you 
can find your verdict against them.""^ If that opinion of the 

* In this ease the evidence for the plaintiff was that the packages damaged were put 
on board in good order. The vessel met with rough weather and on her arrival ofTthe 
port of Dover (her point of destination,) ihe captain was signalled that it would be dan- 
geroas to eater and in consequence went to Margate and remained there. The goods 
were afterwards sent on board another vessel from Margate to Dorer and upon being 
opened were found damaged. The declaration alleged that the defendants had not 
uied dut core and the defendants pleaded not guilty. It was upon this state of the 
pleading that Lord Denman gave his charge. But the case, even if it can be cited as 
aathoritjr for the opinion expressed seems to have been misreported. Because ijpR 
▼erdict of the jury under the instiuction and upon the evidence detailed wns for the 
plaintiff in the amount of damages claimed by him and the verdict stood ; and if we 
take the opinion of the Court as it was expressed and the judgment upon the verdict 
of the jury, they inevitably conflict. But give the authority its full weight and we say it it 
utterly in conflict with the common Isw rule as to the liability of carriers as shown in 
the decisions in England and this country from the time of Coggt v. Barnard, Smiths 
leading cases. (Lord Uolt*s opinion, Marg. page 92,) to the present day both in £ng- 
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Chief Justice be correct, there can be no doubt what the deci- 
sion of the Court ought to be in this case, because, certainly if 
we look at the whole evidence, a clear case of negligence does 
not appear. But without putting the case upon this ground, we 
think the defendants have shewn that ordinary and reasonable 
ciure was used to preserve the goods. The place in which the 
goods were deposited was as safe as that in which goods deliv- 
ered by other steamers are usually put. There was no reason 
at the time for supposing they were in any danger from a flood. 

There was nothing, so far as is disclosed by the testimony in 
this cause, to have deterred a very prudent man from allowing 
his goods to have been placed there. The inundation was un- 
usual and entirely unexpected, and when it came reasonable and 
earnest efforts appear to have been made to protect them. The 
Court is therefore of opinion, that the owners of the steamer 
are not liable for the damage sustained in this case. 

The chief witness to prove the degree of diligence used was 
the agent of the owners of the steamer, but he was called by the 
lebellants and there is nothing in the case to discredit his testi- 
' mony. 

If in another case the evidence should be different upon the 
point of diligence, the decision of the court might of course be 
different. If, however, we are wrong in our opinion about the 
law of delivery, or as to the proper construction of the contract, 
and the goods, after having been landed, were still in the {pos- 
session of the company as carriers, we should still think, upon 
another ground, that the owners of the steamer were not liable 
in this case. Carriers have never been held responsible for 
what is called the act of God, which, according to the interpre- 
tation of that phrase of law by Lord Mansfield in the case of 
the Trent and Mersey Navigation Company vs. Wood, 26 Eng. 
Co. Law Reports, 360, is natural necessity (as winds and storms, 
which arise from natural causes) and is distinct from inevitable 
accident. Inevitable accident may be the result of human 

laod and this country. Gilhert r. Dalf, 5, A. &.. £., 540. GriJUh ▼. Lee^X T. R. 
659. iStory on contractB, $ 752, b, Duaar v. Murgatroyd, 1 Wash. Cir. Ct Rep. 13. 
McArthur v. Seara^ 21 Wend. 190. Hyde v. Trent and Mersey Navigation Co, 5, T. 
R. 389. SUamhoat Co. v. Baeon, Harper, (So. Ca.) Rep. 264. Colt v. MeMeeken^ 
6 John. 160. Siordetv, Hall,\b En jr. Com. Law Rep. 87. Boyle r. MeLanghlan, 
4th Harris d& Johnston, 291. Campbell v. Morte^ Harpers R. 468. Sprowl ▼. Keller, 
4 Stewart &. Porter, 382. Turney v. WUean, 7 Yerger, 340. Friend ▼. Wood, 6 Grat. 
189. 6 Whar. 5<»5.. HiU v. Humphrey, 6 Wal. and Sergt. 125. In all these author- 
ities and very numerous others we have at hand, the doctrine in Muddle v. Stride, if it 
can be supposed to be correctly reported, is overruled and the common law liability of 
carriers for hire laid down to be ; that they are liable for all losses, except such as 
happen from inevitable accident without the interveotion of man ; or from the act of 
God, of the public enemy or the owner of the goods. 
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agency and iB then of course not the act of God ; but inevitable 
accident produced by irresistible physical causes is the same 
thing with the act of God. "By inevitible accident/' says 
Judge Story, " Commonly called the act of God, is meant any 
accident produced by physical causes which are inevitable — such 
as a loss by lightning, storms, perils of the seas, by inunda- 
tiom and earthquakes, or by sudden death or illness. Loss or 
damage caused by an inundation is very commonly mentioned to 
illustrate the rule, and is as apt an 'illustration as any. In the 
case before the Court it is alleged bv the lebellants and shewn 
by the testimony, that the injury for which compensation is 
Claimed was done by a fresh in James River. This was un- 
doubtedly the direct and immediate cause of the mischief. But 
it is said, in reply that the damage to the goods was occasioned 
by the flood and the culpable negligence of the carrier combined, 
and not by the flood alone. There may certainly be found a 
case or two like that of Mr. Arthur and Lears, 21 Wendell 190, 
from which it may perhaps be inferred that the Court was of 
opinion that carriers are responsible for loss produced by tem- 

Csts, or inundations, or causes of like kind where they l^ave 
en guilty of the slightest imaginahle degree 'of negligence or 
have not used all possible precaution. We are of opmion, how- 
ever, that wherever the question of diligence arises at all in the 
case of a carrier, he is bound, like other bailees for hire, ware- 
housemen or wharfingers for example, to the exercise of due 
diligence, that is to say, of ordinary diligeiice only.'*' Inmost 

• It » from thU part of the opinion, that we meet Mriouely distent, and think we can 
ihow upon authority conclasive at length in this Country, and particularly so in Vir- 
finia, that the doctrine as laid down by the learned ^udge is not law. It appears, we 
think, from the very authorities he cites in his own support. In the case of Amies «. 
SteTcns, cited by the Judge, it was decided that the act by which the loss was occa- 
sioned was an act of God, and that therefore, the Carrier was not liable ; anil we think 
the fair inference is, though it was considered the act of God, yet the Carrier would 
have been held responsible, if the slightest negligence had been shewn. 

So in Colt o. McMeeken, cited as above, where the Tessel ranVshore in consequence 
of a sudden failure of the wind, and the goods were injured, the Court was of opinion 
that this was an act of God and relieved the Carrier of his liability ; but eren from this 
judgment Chancellor Kent dissented, being of opinion that the Captain might have 
avoided the loss, by tacking the ship before she was so near the shore as to run into it 
bj the winds sudden failure. So in Siordet e. Hall, also cited by Judge H., where 
damage was done to a cargo by water escaping through the pipe of a steam-boiler, in 
consequence of the pipe having been cracked by frost, the Carrier was held responsible 
for, though the freezing was the act of God, yet the consequences might have been 
avoided by care. In the case of Dale e. Hall, also, it was held that a loss occasioned 
by a leak which was caused by rats gnawing a hole in the bottom of a vessel, was not 
to be deemed a loss by inevitable casualt^t. These are the only authorities which Judge 
Hallyburton cites, and in our opinion so far from supporting him, they are very strong the 
other way. The rule so far as we have been able, to gather it from a careful examina- 
tion of the authorities, seems to be that the inevitable accident, (or the act of God, for 
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cases the carrier is also an insurer and in such cases no degree 
of diligence or care of precaution can exonerate him ; and 



in mamy of the authorities these are used at conrertable terms,) which will excuse a 
Carrier from his liability as such, must be vuch an accident as could not have been 
avoided by the exercise of any human skill and foresight. 

For this proposition we have authority in almost every Stale in the Union where 
such a question would be likely to arise. For instance, in the case of Me Arthur r. 
SMrt, 21 Wend. (N. Y.) 190 cited with disapprobation by Judfe H.,it is explicitly 
decided by the Supreme Court of New York, that nothing will excuse a carrier from 
liability except inevitable aeeident or acts of public enemies and proof of the utmost 
care was unadmitiable. In that case the captain stranded the vessel by mistaking a 
light, and it was shown that it was almost impossible to avoid the mistake which caused 
the accident. We have already noticed the opinion of that distinguished jurist Chan- 
cellor Kent in the case of Colt v. McMerkan decided by the same Court, in Boyle v . 
MeLaughUn^ 4th Harris & Johnston ( Maryland) Reports 391 . An unexpected freshet 
in the river injured flour which the carrier had placed in a situation, generally safe on 
the bank. It was held he was liable because he might have placed the flour in a situ- 
ation where no such liability would have existed. So, in Steamkomi Co, v. Baton, 
Harpers (So. Ca.) Rep. 262, the Supreme Court of South Carolina decided in a case 
where a steamboat grounded, where grounding was inevitable, and the stem of the 
vessel sunk and bilge water injured the goods, that although great care was taken, 
poeeibly greater diligence might have been used. The same court in the case of 
Campbell v. Morse referred to above, decided that in a case where a wteggoner cross- 
ing a regular ford, was stalled and the creek rising rapidly the goods were iojuied, the 
carrier was held responsible because he might have avoided the accident. 

In the case of Sprowl v. Kellar, 4 Stew d& Porter (Ala.) Rep. 382. It is said in 
the judgment of the Court that the inevitable accident which excuses a carrier must be 
beyond the prevention and content of human prudence. So in the case of Turner v. 
Wilson 7th Yerger (Tennessee) 340 it is decided that a carrier is liable for all losses 
that could have been prevented by any human skill and foresight. Injhe case of 
Eagle ei al v. IVhite et als, 6 Wharton. (Penn.) Rep. 505. The defendants who 
were common carriers on the railroad from Philadelphia to Columbia undertook to 
carry certain boxes of goods bel(>oging to the plaintiffs from Philadelphia to Colum- 
bia. The cars arrived at the latter place about sun>down on a Saturday evening and 
by direction of the plaintiff were put on a sideling. The plaintiffs declined receiving 
the goods on that evening on the ground that it was too late ; whereupon the agent of 
the defendant left the cars on the sideling, taking with him the keys of the cars and 
promdsej to return on Monday morning. 

The cars remained in this situation until Monday morning when they were opened 
by the plaintiff by means of a key which fitted the lock; and on examination it was 
discovered that one of the boxes had been op«iued and the contents taken away : Held 
that the defendants were liable to the plaintiff for the value of the goods lost. The de- 
fendants were held liable as common carriers. Rogers J. delivering the opinion of the 
Court said : ** A common carrier is in the nature of an insurer and is answerable 
for accidents and thefts, and even for a loss by robbery. He is liable for all losses 
which do not fcU within the excepted cases of the act of God or inevitable accident 
without the intervention of ralm and public enemies. This, as Chancellor Kent re- 
marks in his commentaries has been settled law for ages; and the rule is intended as 
a guard against fraud and collusion, and is founded on the broad principles of public 
policy and convenience. It is a principle of extraordinary responsibility, which has 
stood the test of experience and which we are unwilling to see frittered away farther 
than has been already done in those cases where carreers have been, as I think, un- 
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therefore no question about degrees of diligence can ever arise. 
But whenever it can be shewn that the £rect and immediate 
cause of damage is the act of God, the carrier, we think, is not 
responsible if he can shew that he has used due and reasonable 
diligence ; that is to say, in such a case, ordinary care, or such 
care as the generality of mankind use in their own concerns. 



wisely permitted to limit their own responsibility." In Dusar v. Mtir^airoydf Judge 
Washington decided that the owner of a Tesscl was answerable for the carelessness • 
or unskilfulnessof his master and that by the common law nothing could excuse a carrier 
but the act of God, of the public enemy or of the party complaining. In Virginia in as 
full and explicit a manner as in any other State in the Union, the common law doctrine of 
the liability of carriers is decided to exi't in its most comprehensive sense and bearing. 
Tbe first case in which the liability of carriers is considered in our Courts, is Murray, 
Brown S^ Co, v. Staton,3Mun. 239. There the Court of Appeals decided that" a common 
carrier is liable for all accidents to goods entrusted to him for transportation except 
such as arise from the act of God, the public enemy or of the owner of the goods," 
and that in order to excuse a carrier from his liability as such it is not enough for him 
to prove, (the goods being carried by water) that the navigation is "attended with so 
much danger as that a loss may happen, notwithstsnding the utmost endeavors of the 
waterman and crew to present it," that the ))erson conducting the boat possesses com- 
petent skill, has used due diligence and provided hands of sufficient strength and ex- 
perience to assist him. The onus lies on him to exempt himself, from liability. 

So in the case of Friend v. Wood, 6 Grat. 189, the Court of Appeals sanctions the 
doctrine laid down in Murray^ Brawn 8^ Co, v. Staton^ thai the common law liability 
of carriers is the law of Virginia, and Judge Daniel delivering the unanimous opinion 
of the Court says : '* By the common law a carrier is treated as an insurer against all 
damage to or loss of goods intrusted to him for transportation, except such as may 
arise from the act of God, the public enemies or the act of the owner of the goods," 
and further, *'the case (Murray, B. & Co. v. Staton) may be regarded as settling that 
the liabilities of common carriers upon our navigable streams are fixed by the com- 
mon law rule and that losses arising from the ordinary dangers of navigation, bow- 
ever great and however carefully guarded against do not fall within the exception. 
This case came up on an exception to the instruction t)f the Court below ** that if the 
jury believed from tbe evidence that the boat was stranded by running upon a bar 
previouMly formed in the ordinary channel of the river, but thai the exietenee of Ike 
bar miffltt by humanforesight and diligence have been ateertained and avoided, although 
those in charge were ignorant ofits exiHtence at the time the boat ran upon it the defendants 
wore liable for the loss." This instruction the Court of Appeals unanimously affirmed and 
in tiie opinion, cites witb approbation the decision in M cArthur v. Sears, the case to which 
Judge H. also refers and which he overrules. We think these cases show that so 
far from there having been any modification of the common law doctrine of the liabil- 
ity of carriers, that liubiiity in most of the States of the Union has* been upheld in 
its broadest extent and that the rule laid down in the decision of Friend v. Wood 
and McArtbur v. Sears, that a Carrier is answerable for injury to goods in his charge 
wherever that injury might have been ascertained and avoiJed by human foresight 
and diligence or by the use of all possible precaution is the rule of law upon the 
subject in this country. We have been the more particular in our consideration of 
these authorities, because we think thit the adoption of the modified rules laid down 
in this opinion would generally place the mercantile community in the power of in- 
solvent and irresponsible agents and enable them by fraud or negligence to inflict 
incalculable mischief. 

11 
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He is surely not responsible because he may have failed to adopt 
some precaution which no man, not the most prudent and cau- 
tious of men, would ever have thought of; and if so, if there 
be any neglect or want of caution for which he is not responsi- 
ble, so that the Court is obliged to inquire . into the degree or 
diligence he has exercised in a particular case, we know not 
what better rules can be applied than those which are applica- 
ble to other bailees for hire. Suppose, for instance, the owners 
of the steamer, instead of- erecting their shed where they did, 
had built a warehouse on the north side of Main Street, some 
feet higher than any fresh has risen within the memorr of men, 
and goods there deposited had been injured by a rise in the 
river, can it be maintained that in such a case they would have 
been liable for the loss ? Or suppose they had erected a ware- 
house entirely of wood altogether beyond the reach of the water 
and it had been destroyed, and the goods in it, by lightning, 
would they have been held liable, because, if the house had 
been built of some less combustible material, of iron or of brick, 
for example, it would-not have been consumed and the goods 
would have been safe ? and if the carrier would, not have been 
liable in the cases put, it is shewn that there may be cases 
where they would not be liable though they might not have taken 
the highest possible degree of care ; or even that degree which 
some men of extreme caution might possibly have used. The 
reason of the strict rule of the common law with regard to car- 
riers which was, as is stated by Lord Holt in the great leading 
case of Coggs vs. Bernard, 2d. Lord Raymond, 909, to prevent 
fraud and collusion which could not be proved, is wholly inap- 
plicable to cases like those above supposed. Where once it is 
clearly proved that the loss or damage was the direct result of a 
storm or earthquake or inundation, there is an end to all pos- 
sibility of collusion or of fraud in the matter ; and if the car- 
rier can then shew that he has exercised due dilgence, we know 
not why he should not be exonerated as well as a warehouseman 
or other bailee for hire. 

Amies vs. Stevens, 1st Strange, 128, was a case in which the 
plaintiflf put goods on board^ the defendant's hoy, who was a 
common carrier. Coming through a bridge the hoy sunk by a 
sudden gust of wind and the goods were spoiled. The defendant 
was held not answeraWe, the damage being occasioned by the 
act of God. "For," it was said" by the Court, "though the de- 
fendant ought not to have ventured to shoot the bridge if the 
general bent of the weather had been tempestuous, yet this being 
only a sudden gnat of wind, had entirely differed the case.' 
From which I infer that the Court thought the carrier bound to 
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exert ordinarj prudence and guard against all probable acci- 
dents, but not to provide against mere possibilities. 

The case of Colt vs. McMeeken, 6 Johnson's Reports, 160, 
was just the reverse of Amies vs. Stevens. In Colt vs. Mci^ee- 
ken, a vessel ran ashore in consequence of a 9tidden failure of 
the wind, and she afterwards sunk, in consequence of which the 
goods of the plaintiffs were lost or damaged by the water. The 
jury found a verdict for the defendants, and' a new trial was 
moved for upon two grounds', 1st. For a misdirection to the 
jury in stating that the failure of the wind was the act of God : 
and 2d. For that the verdict was against evidence on the point 
submitted to the jury in relation to the negligence or careless- 
ness of the master of the sloop after she struck. Spencer, Jus- 
tice, delivering the opinion of the Court, after remarlang that the 
sudden cessation of the wiijid was the act of God, says, in refer- 
ence to the second point, " the master did every thing which 
could reasonably have, been expected of him to prevent the vessel 
froin sinking, accordingly my opinion is against a new trial.' 
Kent, Chief Justice, differed from the other judges, but only as 
to the fact of negligence. He concurred in the general doctrine 
that the failure of the wind was the act of God, but thought the 
cairier had been negligent. '^ He ought," says the Chief Jus- 
tice, ^' to have exercised more caution and guarded against such 
a probable event in that case as the want of wind to bring his 
vessel about." 

In Siordet vs. Hall, 15 Eng. Com. Law Rep., 87, it was de- 
cided, that where damage was done to a cargo by water, escaping 
through the pipe of a steam boiler in conse/^uence of' the pipe 
having been cracked by frost, the carrier was responsible, upon 
the ground of negligence. Bept, Chief Justice, said, " no one 
can doubt that this loss was occasioned by negligence. It is 
well known that frost will rend iron, and if so, the master of a 
vessel cannot be justified in keeping water within his boiler in 
the middle of winter when frost may be expected. The jury 
found that this was negligence and I agree with their verdict." 

With reference to the case of Dale vs. Hall, 1 Wilson, 281, in 
which it was held, that a loss occasioned by a leak which was 
caused by rats gnawing a hole in the bottom' of the vessel was 
not to be deemed a loss by inevitable casualty. Sir William 
Jones remarks that ^' the. true reason of that decision was, that 
it was at least ordinary negligence to let a rat do so much mis- 
chief in the vessel, and that the Roman law has so decided in all 
analogous cas^." 

' Though Sir William may have ^een mistaken as to the reason 
which influenced the Court in that case, the remark shews wh^t 
his own opinion was as to the degree of negligence for whicliLa'. 
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carrier is in such cases responsible. The case of Bowman vs. 
Seal, 23 Wendell, 306, appears to me to sustain the same doc- 
trine. Judge Story also says that the freezing of a canal is the 
act of God and may be an excuse unless the carrier oinits dtte 
diligence,* 

In the case of Boyle vs. McLaughlin, 4 Harris & Johnson, 
291, cited at the bar, and in Campbell vs. Morse; Harpers' B-e- 
ports of cases in South Carolina, both of which bore a consider- 
able analogy to the case before the Court, though the carrier 
was held liable in each case, it was on the ground of negligence. 

It being clear that in the case before the Court the inundation 
was the act of God, and it appearing to the Court from the evi- 
dence in the cause that it was not foreseen when the goods were 
placed under the shed and could not have been foreseen, but was 
most sudden, unusual and unexpected ; that there was no want 
of due care and caution in placing the goods there, or of due 
diligence in endeavoring afterwards to" remove them, thje Court 
is of opinion that the damage was occasioned by the act of God 
and the defendants not liable for that reason. 



ISSUES OUT OF CHANCERY. 

Smith's AdmW vs. Betty et als. 
In the Supreme Court of Appeals of Virginia. 

This case is reported in 11 Grat. p. 752, and as the points 
decided are of singular importance, we present an abstract of 
the decision, to which we append an able argument upon the 
law points decided, by James Lyons, Esq., of counsel for the 
appellees in the case. The argument was upon petition for a re- 
hearing of the cause, which had been decided in favor of the 
appellant. The plaintiffs in the court below, and appellees in 
the Court of Appeals, were claimed by the appellant as the 
slaves of his intestate under a deed made to him by their former 
owner and the reputed father of some of them, which it was 
charged was obtained by fraud and was merely intended to 

* The case of a canal freezing and the caseof Siordet t. Hall atde^ seem lo illustrate 
the mode and the exception. The freezing of a canal is an act of God unavoidable by 
human diligence. The freezing of water in a boiler so as to cause it to crack, might 
have been avoided. 
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emancipate them and enable them to remain in the state, the 
grantee in the deed standing master for them. 

These facts were alleged in the bill and denied in the answer. 
The bill prayed that the grantee in the deed, might be enjoined 
from selling or hiring them out or otherwise molesting them, 
mitil the matter could be heard, and that they might be pro- 
tected in the enjoyment of their land until their rights were as- 
. certained and they were fully emancipated. The respondents 
alleging that the deed was made on valuable consideration. 
Several depositions were taken and the court below ordered an 
issue out of chancery to be tried by a Jury at the bar of the 
court, to ascertain and determine : 1st. Whether the deed above 
mentioned was acknowledged by the grantor with a full know- 
ledge of its contents and legal effect ; and with intent to con- 
vey and pass to the grantee the negro slaves (the appellees 
Betty et als.) in the said deed, as his absolute property. 2nd. 
If the deed was so executed and acknbwledged, whether it was 
obtained by the grantee therein or by any one acting for and on 
his behalf by fraud and circumvention. 3rd. If the said deed 
was not executed and acknowledged with intention tp convey 
and pass the negro slaves therein mentioned to the grantee, as 
his own absolute property; whether it was executed and acknow- 
ledged as a deed to emancipate and set free the said negro slaves 
and with intent that it should be a deed for that purpose. It is 
unnecessary to note the evidence introduced by the plaintiffs and 
excepted to by the defendant, both before the issue directed and 
upon the trial of the issue, as our space only enables us to pre- 
sent that portion of the argument for a rehearing which bears 
upon the legal questions decided by the Court of Appeals. 

Upon the trial of the issues directed the jury found : 1st. That 
the deed was executed without a knowledge of its contents and 
legal effect, and that the grantor did not intend to convey to the 
grantee in the deed an absolute title to the slaves mentioned 
therein. 2nd. That the said deed was not procured for the 
grantee therein by the father of the said grantee, by fraud. 
8rd. That the said grantor intended to emancipate the said- 
slaves by the said deed. There was a motion to the court to 
grant a new trial, which was overruled, the court being of opinV 
ion that it had no power, sitting as a court of law, to grant such 
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new trial. The defendant thereupon moved the court to certify 
to the court directing the issues, along with the verdict of the 
jury, the facts proved upon the trial ; and also the bill of excep- 
tions filed by the defendant ; but the court being of opinion that it 
was not competent to the court to make any such certificate, over- 
ruled the motion and certified the verdict and bill of exceptions. 
There was then a motion on the equity side of the court to set 
aside the verdict, and award a new trial on the issues directed ; 
which was overruled. And afterwards the court made a decree 
emancipating the plaintiiOfs and their descendants born since the 
institution of the suit and ordering the deed before mentioned to 
be set aside and cancelled as having been fraudulently, obtained. 
And thereupon the defendant appealed.'*' 

The court of app jals decided : Ist. That in a chancery 
cause, if upon the state of the proofs at the time an issue is di- 
rected, the bill should be dismissed, it is error to direct it, and 
although the issue is found in favor of the plaintiiOf, the bill 
should notwithstanding be dismissed at the hearing. 

2nd. That when the allegations of the bill are positively de- 
nied by the answer, and when the plaintiff has failed to furnish 
two witnesses or one witness and corroborating circumstances in 
support of the bill, it is error to direct an issue. The (yiiu» ' 
must be shifted and the case rendered doubtful by the conflicting 
evidence of the opposing parties before an issue should be or- 
dered. 

3d. Declarations of a person who has been the agent in pro- 
curing a deed for another, made either before the negotiation 
for the deed was commenced, or after the execution of the deed 
was completed are incompetent evidence against the grantor in 
the deed to show that provisions which were intended to be in- 
serted in the deed had been fraudulently omitted. 

4. But acts or df^clarations of such person done or made 
whilst the negotiation was pending or deed was in process of ex- 
ecution are competent evidence against the grantor to show the 
fraud. 

• There was another suit hy Thurmur and others r. Smiths admV which was tried 
together and went up with the above case. In that suit the plaintiff claimed the slaves 
9S the heirs at ttw of the grantor m the above mentioned deed, but the decision of' the 
court of appeals and the argument we .append render it unnecessary to enter into the 
details of this suit. 
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5. The declarations of the grantor in a voluntary deed, made 
after its execution, are not competent evidence ' against the 
grantor to shew that provisions which were intended to be in- 
serted in the deed have been fraudulentlj omitted. 

6. Nor are the declarations of the grantor made before the 
execution of the deed, competent evidence against the grantee 
in favor of the grantors' heirs and next of kin, to show that the 

. deed was fraudentlj procured. 

7. A conveyance of land and slavey upon a trust to permit 
the slaves to live upon the land and take the profits of the land 
and of their own labor to their own use, they still continuing to 
be slaves, is null and void aiid passes nothing to the slaves or to 
the grantee. 

The petition of Betty and others, the pauper appellees in the 
suit of Smith's adm'r against them, lately decided in this hono- 
rable oourt, respectfully showeth thsit they have been taken 
. wholly by surprise and overwhelmed at the information that this 
honorable court has by its decree reversed that of the circuit 
court of Hanover, and consigned them to perpetual slavery ; and 
they humbly pray that a rehearing of the case may be granted 
t^ them, for the reasons which, through their counsel, being 
themselves ignorant and illiterate, they will, by the leave of the 
court, respectfully assign. 

It appears, by the opinion pronounced by this honorable 
court, that the decree of the circuit court was reversed upon two 
grounds, viz: 

I. That the court of chancery erred in awarding the issues, 
because the evidence in the cause at the time was not sufficient 
to justify it, upon the principles of the common law -applicable 
to such cases. And 

II. That the evidence, as presented by the record to this 
court, did not justify the verdict. 

On these grouncb, your petitioners respectfully submit, and 
will proceed to show, there are fatal errors of law and fact, 
which, if not corrected, will, by a mistake, deprive your petition- 
ers of the greatest boon of God to man, and doom the children 
of a free father, against his will and acts, to be the slaves of a 
treacherods knave, who, professing to be the friend of both 
father and child, by a fraud acquired his title to them. 

I. The principles of the common law, in chancery, governing 
the decisions of courts iif awarding issues,; do not apply to the 
case of your petitioners, as they are advised. 
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1. Because by the act of the legislature of Virginia, provid- 
ing a remedy for persons who conceive themselves to be illegally 
detained in slavery, (1 Rev, Code of 1819, p. 481,) the whole 
proceeding was intended to be a proceeding at law, and under 
it, persons suing for their freedom are entitled to a trial by jury, 
as are the owners, or persons claiming to be owners, of the plain- 
tiffs, whose property cannot legally be taken from them without 
a trial by a jury — a principle as necessary to the protection of 
property as liberty. This your petitioners will proceed to show. 

By the bill of rights of Virginia it is declared, " that the an- 
cient trial by jury is preferable to any other, and should be held 
sacred;'' and in observance of that declaration, of what is con- 
sidered our fundamental law, this hoilorable court has declared, 
" that this mode of trial is never to be taken away by implica- 
tion, or without positive words in an act of assembly." Watson 
V. Alexander, 1 Wash. S56 ; Burke's adm'r v. Levy's ex'or, 1 
Rand. 1. Thus aflSrming that the great right of trial by jury, 
which existed at the common law, has been made "sacred," and 
so perpetuated by our charter^ that it. cannot \q taken away by 
any implication or judicial interpretation. To the supreme law 
makejr of the state alone, if to any one, belongs the power to 
take it away. 

Accordingly, we find no other law than this charter or bill of 
our rights, commanding that there shall be a trial by juiy be- 
tween man and man, but simply an act providing how juries are 
to be summoned in the courts of this commonwealth in all cases 
in which juries may be necessary; that is, in all cases in which the 
right of trial by jury has not been abrogated by statute. 1 Rev. 
Code of 1819, p. 231. 

It may be well aflSrmed then, that in every case which is by 
law required to be tried in a court of law,, the trial must be by a 
jury, unless the statute otherwise provides ; but the statute, be- 
fore referred to, which provides a remedy for persons alleging 
that they are illegally detained in slavery, provides, that upon 
the complaint being made to a superior court of law, or county 
court, the court, unless it "shall see manifest reason" to deny 
the petition, shall give leave to sue in forma pauperis, and issue 
process against the defendent to answer the complaint, and place 
the complainant in the custody of the sheriff until the defend- 
ant shall give bond, &c. ; and then, in section 7 provides, ." that 
no person, whb shall be proved to be a member of any society, 
instituted for the purpose of emancipating slaves, shall serve aa 
a juror in the trial of the said cause." 

Thus then, it appears that by the statute of Virginia the rem- 
edy of your petitioners was a legal remedy, and that by the pra- 
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Tisions of the bill of rkhts and the Btatnte law of Yirgima, they 
were entitled to -a trial by jury, and that circuitjjcourt, sitting as 
a court of law, had no right or power to deny it to them. The 
only question, then, is, does a different rule prevail in the chan- 
cery court — ^is the law different in that forum, or did your peti- 
tioners forfeit their right to a trial by jury, by filing a bill in 
the nature of a bill in chancery, instead of a petition at law ? 

To this question the answer is manifestly and properly in the 
negative, because, being a statutory and not a common law rem- 
edy for an injury or wrong unknown to the common law, the 
courts of the state, whether sitting as courts of law or courts of 
chancery, have and can have, no law to govern them but the sta- 
tute, as to the mode of proceeding and form of the remedy ; 
have no power but that which is conferred by the statute, and 
are bound by all its requirements. It was indeed at one time 
denied that the court of chancery could exercise any jurisdiction 
over such case, because the remedy was purely legal. But this 
honorable court decided, in the cases of Dempsey v. Lawrence, 
Gilm. 883, and Sawney v. Carter, 6 Band. ifS, that the courts 
of chancery might execute and enforce the statute, whenever 
there was an impediment to the proceeding at law, and that it must 
make such orders as the court of law was, by the statute afore- 
said, authorized to make ; and that although the proper form of 
the action to be instituted to try the question of frecfdom, was 
trespass for the supposed tort, it would pay no regard to the 
form of the pleadings, and look only to the substance of the 
issue, which is the question of freedom or slavery. Coleman v. 
Dick et al. IWash. 233; Hudgins v. Wright, 1 H. and M. 133; 
McMichan v. Amos et. al. 4 Band. 134. 

It seems, then, to be perfectly certain that the change of the 
forum does not change the law, and that the court of chancery 
is, like the court of law, bound to proceed according to the sta- 
tute. If however, this were not true, or would not be true, 
when the common law and chancery jurisdictions were exercised 
by different judges or tribunals, it must be true, under the sys- 
tem prevailing when the bill of your petitibners was filed, under 
which as at present the same person performed the functions of 
both common law and chancery judge ; for otherwise the rights 
of your petitioners and their remedy would depend not upon 
the law but the side upon which the judge should happen to be 
approached. Nay, their case would be worse than this ; for 
when they appeal to the judge in whom the statutory power re- 
sided, if he treats their complaint as a bill and not a petition, 
and takes it into his care and makes his orders, as a chancellor 
and not as a common law judge, instead of securing the right 



170 ISSUES OUT OF CHANCERY. [A^ni^ 

and enforcing the remedy provided by the statute, he destroys 
both ? Surely such a cohclusion as this cannot be sustainedi 

But again — ^Your petitioners, while they addressed the court 
by the style which was applicable to him at common law, prayed 
no relief of him which it was not as competent to him under the 
statute to grant in his character of law ludge as in that of chan- 
cellor ; and your petitioners respectfully ask, how it can pro- 
perly be alleged, only for the purpose of doing them injury and 
destroying their rights, that his action was exclusively that of 
chancellor, especially with the decisions of this court in view 
which declare that the form of the proceeding is immaterial, and 
that each jurisdiction is competent to act, and endowed with the 
same power by the statute. 

Your petitioners respectfully submit therefore, that a trial by 
jury was their constitutional as well as statutory right, and the 
ju(^e committed no error of course in directing such a trial, and 
in directing it he exercised not the power of a common law 
chancellor, but performed only the duty enjoined upon him by 
the statute. 

But if in this view of their rights your petitioners be in error, 
and the judge, in awarding the issue, was not acting in obedi- 
ence to the statute already quoted, still your petitioners submit 
he was not acting as a common law chancellor, but was exerci- 
sing a statutory power under another statute of Virginia, under 
which he was tne only and exclusive judge of the propriety of 
awarding the issue to be tried by a jury ; and the authorities 
cited in the opinion of this honorable court, as requiring the re- 
versal of the decree of the circuit court, do not apply to the 
case. 

The first case cited is that of Pryor v. Adams, 1 Call 832 
decided in the year 1798 ; and the last, that of Wise v. Lamb, 
9 Grat. 294, with most of the intermediate cases. 

Now, the case of Pryor v. Adams was decided upon the au- 
thority of the English decisions expounding the common law 
doctrines of issues out of chanciery, without reference to our 
statute ; and subsequent decisions have merely followed Pryor 
V. Adams, as will be shown in considering the second ground 
upon which the decision of this honorable court is placed, vijs : 

II. Upon the merits. Your petitioners respectfully submit 
that the case upon the merits— that is, upon the facts, was not 
before this honorable court, and it was not competent to it to pass 
upon it, because the evidence which was before the jury was not 
spread upon the record. The only evidence spread upon the re- . 
cord was that which was taken in the form of depositions. The 
oral testimony was not spread upon the record, because there 
wad no demurrer to the evidence, and no bill of exceptions 
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showing either the evidence given, or facts proved upon the trial, 
which are the only modes known to the kw by which the oral 
testimony in a cause tried before a jury can be spread upon the 
record, and therefore an appellate court, in the absence of such 
a certificate of the facts, or the evidence, can never review a 
verdict ; and indeed by the repeated decisions of this honorable 
court, it cannot review the verdict upon a certificate of the evi* 
dence, and can review it only upon a certificate of the facts 
proved. While, however, there is no certificate of what was 
deposed to or proved before the jury, there is enopgh in the re- 
cord to shoir that there was testimony before the jury which is 
not upon the record, viz : At p. 24 of the record, it appears 
that the jury were sworn on Saturday and adjourned to Tuesday. 
On ^esdav the cause was resumed, and the evidence not being 
fully heard, the jury were ac^oumed to Wednesday ; . and on 
Wednesclay the evidence was niUy heard. And at page 46, in 
the statement filed by the counsel of the defendant, for the pur- 
pose of showing that the court ought to certify the facts proved, 
It is ItUeged that the jury did hear the testimony of many wit- 
nesses, who ^^were not examined in the chancery suit." And 
indeed one of the grounds of error relied upon this court, was 
the refusal of the circuit court to certify the facts proved on the 
trial. It was impossible, therefore that this court could review 
the verdict of the jury. It could rewew only, as it has done, 
the evidence which was in the cause at the time the trial before 
the jury was directed. And upon this branch of the case, yotir 
petitioners respectfully submit that the authorities both in E!ng- 
land and in tlus country are directly opposed to the decision of 
tliis honorable court. 

Our statute, 1 Rev. Code of 1819, p. 20, § 85, 47, declares 
th9.t the courts of chancery, ^' in their discretion may direct an 
issue to be tried, whenever it shall be judged necessary, either 
in' those courts, or in any other courts whatever, as justice or 
convenienee to the partiei may require. And in all other caseiy 
the mode of trial shall be the same as has been used and prac- 
ticed in the courts of chancery in Virginia.** 

Now, it is very obvious that this statute did not intend to re- 
iterate the common law doctrine as to the powers of the chan- 
cellor over issues: First. Because it was unnecessary. In 
Harrison v. Harrison, 8 Yes. k Beame 42, Lord Eldon said, 
'' It is a competent exercise of the authority and duty of the 
court, in every case, and throughout every stage of it, to deter- 
mine, according to its discretion, whether it does or does not 
want that assistance." No statute was therefore necessary to 
confer the power to order issues. Secondly. It differs from the 
common law rule, which was, that the chancellor might direct is- 
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sues to aid himself, while our statute authorizes it for the con- 
venience of the parties. And thirdly. The statute savs, that in 
aU other cases, i. e. in all other respects, the trials snail be ac- 
cording to the course of practice in the courts of chancery-^ 
thus showing that it was intended to alter in this ^' case," that 
is, in this respect, that is, as to the trial by jury, the practice in 
the courts of chancery. And yet it is remarkable, that in the 
first cause which was decided after the Bevisal of '92, (from 
which the act of '19 was taken,^ viz: the case of Southall v. 
McKeand, 1 Wash. 437, (or 338,) no notice is taken of the sta- 
tute ; but on the contrary, the president of the court seems to 
refer to the common law power entirely ; for he says, " though 
the chancellor was to judge whether his conscience was satisfied, 
this court exercising their legal discretion upon the same sub- 
ject, see no reason to depart from the general rule^ and there- 
fore they take up the case upon its original merits ;" thus show- 
ing that he did not have the statute at all in his mind, but was 
acting under "the general rule;" and concurring with the 
judge who tried the cause, that the verdict was contrary to the 
evidence^ the court set the verdict aside. 

But in no part of its opinion does the court announce the doc- 
trine that it will set aside a verdict and dismiss a bill, when the 
judge who tried the cause, approves the verdict, because at the 
time the issue was awarded, the evidence in the cause was not 
such as to make a clear case for the plaintiff. Such annuncia- 
tion of it would have been palpably absurd, for the reply to it 
would instantly be, that the issue cannot be necessary to aid the 
conscience of the chancellor, if the case be clearly made out for 
either party. It is only when the case is not clear for either 
party, that his conscience is troubled, and wants aid and enlight- 
enment ; and therefore in such a case only, that is, a case of 
doubt that the issue should be directed, according to the English 
practice. But not 9o with the Virginia statute, which authori- 
zes the issue, as well for the convenience of the parties as for the 
comfort of the chancellor — ^for justice. 

Southall V. McKeand was followed by Pryor v. Adams, which 
is the text of the opinion of this honorable court in this case. It 
is important, then, to ascertain what Pryor v. Adams did decide. 
Mr. Call, the distinguished reporter, understood it, according to 
his synopsis, as deciding not that an issue should be directed 
where the plaintiff proved l\^s case satisfactorily,, and that it 
should not be ordered in a doubtful case, but the reverse. He 
says, " The court of chancery should, on the proofs before it, 
and in a clear case, decide thereon without directing an issue." 
And what sayihe judges ? Judge Roane argues to show that 
the testimony of t^e plaintiff wholly failed to make out his 
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case, which was positively denied by the answer^ and therefore 
he was of opinion the issue was improperly directed. Judge 
Fleming says, ^^ I think the weight of evidence is clearly with 
the defendant," and therefore he concurred with Roane. Gar- 
rington concurred, but gave no opinion. And Pendleton said, 
'^ The court approve the principle laid down in Southall v. Mc- 
Keand, that we are to consider whether the chancellor exercised 
his discretionary power properly, either in not being satisfied to 
decide upon the merits without directing an issue, or in being 
satisfied with the verdict as certified.'' And proceeding to con- 
sider the case upon the merits, he Bays, ^' I am therefore of 
opinion that the merits were clearly against the plaintiff.'' 

Now, the first remark to which this case is liable is, that the 
case of Southall v. McKeand does^ not decide the point for 
which the president of the court quotes it, and that the point 
was not before the court for its decision. The issue, had been 
ordered, an^ a verdict found and certified, but the judge who 
certified it also certified that it was contrary to the evi- 
dence. The chancellor sustained the verdict; and t^e Court 
of Appeals bavins the whole testimony upon which the ver- 
dict was rendered before it, reviewed the verdict, and set it 
aside. And accordingly, Judge Washington^ in his synopsis 
of the case, reports it only as deciding that point ; and yet, 
by the use now made of Pryor v. Adams, this case is made 
authority for the right to review and reverse a verdict with- 
out the evidence upon which it was rendered! And this not 
because of anything decided in Pryor v. Adams, but because 
one of the judges in his opinion misquotes it! Pryor and 
Adams only decides the proposition which is not contro- 
verted, viz : that when the case is clearly asainst either party, 
the issue should not be directed ; for if clearly againtst one, it is 
necessarily as clear for the opponent; and when clear, the con- 
science of the chancellor can't be in trouble. "Justice" can- 
not "require '* a jury to make clear that which is clear already. 
And in accordance with the principle settled in Pryor v. Adams 
is every subsequent decision down to the unfortunate case of 
your petitioners which seems to reverse the maxim, and hold 
that when the case is doubtful the issue should not be directed. 
Such will be found to be the character of every Virginia case 
cited i4 the opinion of this honorable court ; and such especially 
are the cases of Marshall v. Thompson, 2 Munf. 412; BullocK 
V. Gordon et ab., 4 Munf. 412 ; Johnson v. Hendley, 5 Munf. 
450 ; Gait v. Garter, 6 Munf. 245 ; Bai^ks et ah. v. Booth, 6 
Munf. 395,; Knibbs' ex'or v. Dixon's ex'or, 1 Rand. 248; Dou- 
glass V. McGhesney, 2 Band. 109. 

Among these cases the two latest are worthy of remark, espe- 
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ciallj because they are late cases, and because the very grounds 
relied upon in this opinion of this honorable court, were taken, 
and in the last of them, by counsel as eminent as Chapman 
Johnson, viz : that as the answer denied the allegations of the 
bill, it ihust be overthrown by the requisite qiumtum of proof or 
the bill must be dismissed ; and the court overruled the defence, 
and said if the case hung in doubt, as it did, it ought to have 
been submitted to a jury, and therefore reversed the decree of 
the chancellor, and directed an issue. And of necessity this 
must be true, because if the answer is completely overthrown, 
then the case is clear for a decision without a jury ; and on the 
other hand, if the answer is not completely overthrown, the 
plaintiff fails ; and it is equally a case for a decision without a 
jury ; and according to this doctrine the poor suitor who wants 
and needs a jury, is forever denied it, for he never wants it 
whose case is fully made out, and he cannot set it if he fails to 
make full proof; and his case only is doubtfm who falls short of 
full proof. 

This, your petitioners humbly submit, is the settled doctrine 
not only of the early and the intermediate cases, but is also the 
doctrine of the two last cases in 9th Grat. 

The first of those cases is Reed v. Cline's heirs. In that the 
com-t says, " If there be neither ambiguity, uncertainty, or con- 
flict in the evidence, but a simple failure of proof, it is improper 
to direct an issue." Pryor v. Adams is cited as the authority ; 
e converaoy if there be ambiguity, uncertainty or conflict in the 
evidence, it should be directed. The last case is that of Wise v. 
Lamb ; and besides that it cannot be imputed to this honorable 
court that it intended to pronounce two conflicting decisions, the 
last overruling the first, and publish them both to the world as 
correct expositions of the law, and therefore they must be t;on- 
sidered as concurring — the last case expressly recognizes the 
first as authority. It is true the court declares, that ^^ there can be 
little doubt that in Virginia, when the allegations of the bill are 
expressly and directly denied by the answer, and are wholly un- 
supported by proof, or supported by the evidence of one witness 
only, the court should not direct an issue, but should dismiss the 
bill." Pryor v. Adams, 1 Call. 882. But this is certainly not 
CQrrect either as a quotation from Ptyor and Adams, or as a 
statement of the proposition which it decides ; for as we have 
shown, the case decides no such proposition, and certainly con- 
tains no such language, and w^s not so understood by Mr. Call; 
and indeed the facts of the case would not have justified any 
such language or decision ; and certainly this court did not con- 
sider the case of Lamb v. Wise as turning upon any such propo- 
sition, because in that, case it was held that there was no compe- 
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tent proof of the plaintiff's case, the only proof offered being 
an interested witness, whose testimony was excluded. 

Bat suppose the decision of Prror y. Adams was as it is re- 
ported, still, as we shall show, it does not controvert the propo- 
sition that the issue is to be ordered when doubt hangs over the 
case ; nor does it affirm that doubt cannot be thrown over a case 
whea the answer denies the bill, but only affirms, in that view, 
that one witness alone, without any other evidence or corrobora- 
ting circumstance, is not sufficient to raise the doubt. And why 
is uuB so ? The answer is, because the settled law is, that when 
in such case the only testimony is that of one witness, it amounts 
to no proof, because the oath of the defendant is equal to that of 
one witness, and therefore neutralizes it. And if the plaintiff 
has no other proof, he must of course fail, because upon him is 
the onus prohandi; and without some prpof, he cannot even 
raise a doubt. But upon the very principles asserted in the case 
of Lamb v. Wise, and every other treatise upon equity evidence, 
a positive answer, denying the bill, may not only be brought into 
doubt, but wholly discredited with one witness, and corroborating 
circumstances. Nav, it may be overthrown without one single 
positive witness to the fact. An answer may be discredited Ime 
any other evidence. Thus, it may be discredited by the incon- 
sistency of its statements, no matter how positive its denials, or 
by proof of circumstances which render its statements too impro- 
bable for belief, or impossible ; or if there be more than one an- 
swer, by the contradiction of one by the other, or by the incon- 
sistency of their statements. Thus, in Lyons v. Miller, 6 Grat. 
427, the plaintiff was without any proof of even a single witness 
upon which he could sue at law. He was compelled to take the 
chance of a discovery from the defendant in chancery, and he 
filed his bill accordingly. The defendant absolutely denied his 
liability, and affirmed matter for his entire exculpation ; but his 
answer was not full, and was excepted to, and it was then sup- 
pressed, but not until a copy had been obtained. Another an- 
swer was then put in, which was inconsistent with the first, and 
with itself in some respects, as well as false in respect to some 
matters which were proved by documentary evidence. And this 
court, reversing the decree of the chancellor, decreed in favor of 
the plaintiff for the whole amount claimed. 

The ^rror, therefore, in the opinion delivered in the case of 
Lamb v. Wise, is not in the judgment but in the argument, and 
in confounding appariently the whole law of equity evidence with 
one category of it — ^makmg thus the impression not simply that 
one witness with corroborating circumstances or two witnesses 
may overthrow an answer, but that no other form of evidence 
will accomplish the same result ; which we know did not result 
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from a want of knowledge of the law^ but simply from making 
the statement too limited, stating truly what is stated, but not 
stating the whole law. 
. The first error is in a false postulate, viz : that whenever the 
court would be justified in dismissing the bill, it ought not to 
direct an issue ; and accordingly, much of the opinion is devoted 
to a collection and review of cases, showing that the court may 
and ought to dismiss the bill whenever the plaintiff fails to prove 
his case ; and then the conclusion is deduced that whenever the 
court would be justified in dismissing the bUl, it should refuse to 
direct an issue. 

Now, the error both of this postulate and conclusion is very 
obvious, as has been already shown; for as the plaintiff has the 
ontM pro^andi upon him, he would necessarily mil if there was 
no issue, and have his bill dismissed in every case which he left 
in doubt, whether it was the result of poverty of his own evi- 
dence, or the strength and abundance of the testimony of his ad- 
versary : and yet it is conceded on all hands that an issue should 
be awarded whenever there is doubt resulting from the conflict 
of testimony ; and the object of sending the case to the jury is 
to relieve it of the doubt, and thus enable the court to decide 
for the plaintiff, when otherwise it could not do so. The argu- 
ment of the court proves too much, therefore, and overthrows 
itself. 

There seems also to be another error in the opinion in Lamb 
V. Wise, viz : the court seems to consider conflict of testimony 
as necessarily meaning conflict of witnesses. But this is not so, 
unless witness be considered as signifving every operative fact or 
circumstance as Well as person testifying, for the answer of the 
defendant is testimony, and thus far he is a witness for himself; 
and a conflict of testimony arises whenever, from direct evidence 
or circumstances, the mind hesitates to believe the answeir, doubts 
its truth, and is therefore uncertain as to the judgment proper'to 
be rendered. 

And your petitioners respectfully and humbly submit, that 
they have been made, by the opinion pronouncea in their case, 
the victims of all the errors of the reasoning upon the law in the 
case of Lamb v. Wise, while they have been denied the benefit 
of its judgment. Not only has the law been erroneously ex- 
pounded to their iojury ; but by an erroneous view of the facts^ 
they have been denied the benefit of it as expounded. 

Before we proceed to show this, however, we beg to offer ano- 
ther remark upon the statute authorizing the trials of issues by 
jury, for the purpose of showing not only that it was intended to 
abrogate the common law practice, but that its provisions apply 
peculiarly to the case pf your petitioners. 
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The Btatate declares, that the lasae shall be directed wheneyer 
justice or the convenience of the parttee ehafl require it. Now, it 
is perfectly clear from this langui^e, that the ledslatnre did not 
intend by it to limit the '^ discretion '' of die judge to the right 
to award issues onl^ in those cases in which b^ the rules of the 
common law they might be awarded — ^to cases m which the plain* 
tiff proved his case— or to cases of doubt or conflicting testimony 
— because this honorable court has, by its opinion in the case of 
Wise ▼. Lainb, elaborately proyed that by the rules of the com- 
mon law a chancellor could not rightfully direct an issue to sub- 
serye '^ the conyenience of the parties." 

Again^—tiie act says, ^^And in "all other ca^ee, that is, in all 
other respects, the mode of trial shall be the same as has been 
used and practiced in the courts of chanceir in Virginia^^ and 
in iJie act of 1792, reyisal of 1808, the word Virginia is printed 
in italics. 

Now, it is perfectly clear that this language was intended to 
distinguish and does distinguish, by the term ^^other^" the power 
conferred by this act, from the common law power of the chan- 
cellor, for it declares that ^^in all other cases;" the practice shall 
be as it was in Yirginia, which, in this respect, was the common 
law practice. Thus, the legislature plainly declared that in this 
respect the practice shall not be according to the common law^ 
but in all 'other cases it shalL 

And now, your petitioners humbly ask to what case can this 
changed law so well apply ? WhUt case so well justify the wis- 
dom of the change which adapted the law to ^he conyenience of 
parties, as theirs r The case of destitute, unenlightened, friend- 
less creatures — ^without friends or money — occup^png a degraded 
condition in the state, and struggling ^r their Hberty against a 
wily, unscrupulous, corrupt and traitorous oppressor, occupying, 
as to them, a priyileged place in society, and armed with money, 
and surrounded by friends. The legislature saw their forlorn 
state, and intended, as far as practicable to mitigate it, by giying 
them the aid of courts and counsel, without charge. How im- 
portant it was to the conyenience of such persons to have their 
case brought directly before aj'iryj eyery one must perceiye, 
and this record fully proves. Tney might get counsel to con- 
duct their business m court, but it was impossible to get counsel, 
familiar with the law, to go through the country and take depo- 
sitions for them ; and hence the defects in the depositions which 
were taken, almost every one of which is excepted to for some 
defect of mere form. 

Finally. Upon this branch of the case your petitioners sub- 
mit, and humbly insist, that so far from the circuit court's erring 
in sending the case to a jury before all the testimony had been 
12 
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taken, tlie court was not at liberty, under the Btatnte under wliich 
alone your petitioners conld sne^-to receive any testimony until 
the jury was impanneled, or could receive testimony in the form 
of depositions, only as any other court of law might receive it, 
to wit, when the witness could not be produced in court, or the 
parties assented to the taking of depositions. Oertainlv it could 
not have done so, if your petitioners had not been'curiven, by 
the attempted violence of their oppressor, to pray for an injunc- 
tion, and their case had been brought on by petition* In con« 
firmation of these views, your petitioners cite the fact that all 
the cases of persons suing for freedom, which have been reported 
have been tried by juries — and in the practice it is said strong 
evidence of the law is found as well as l^gh authority. 

It has been ulso expressly decided, that where a bill charges 
fraud and the evidence is conflicting, an issue shall be directed. 
Hooe V. Marquess, 4 Call, 416. 

The petition further goes on to shew that upon the face of 
tho record as it stood at the time of the order directing the 
issue, the court ought to have decided for the plaintiff without the 
aid of a jury, if it had not been bound^ from the nature of the 
case to order a jury; and after an argument upon the facts 
which as we have abready said we have not space to insert, 
concludes: 

Now, we humbly and respectfully ask if this case did not call 
for an issue even upon common law principles, or a decree for 
the plaintifiis ? To test it, let us suppose the purpose of the 
grantor, as proved, to have been reduced to writmg as a will or 
recorded as a deed. What would it have been ? a deed, or will 
declaring the purpose of the maker that his people should not 
be slaves ; and to that end, be gives or devises them to W. 0. 
Smith and gives them his land ; but Smith is only to stand mas- 
ter for them, and protect them in the enjoyment of their pro- 
perty and liberty. Would not this have been effectually eman- 
cipation ? Woidd the freed persons not have been compelled to 
leave the state ? And would any court on earth have decreed 
that they were the slaves of Smith ? And is not this precisely 
what poor Gooch intended to do, and was prevented from doing 
by the fraud of Charles Smith ? Let it be conceded that there 
was conflicting evidence of declarations by Gooch, that he in- 
tended to give the slaves to Smith. What does that prove, but 
a conflict of testimony, as this honorable court, in its opinion 
admits ? A case of doubt, if you please, which brings it pre- 
'^isely within the category of cases for an issue upon common 
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law principles. But in truth there is i^o conflict of testimony, 
because the declarations that he would giye them to Smith or 
some one else, is always coupled with a remark showing that he 
did not intend to giTC them as slayes. 

And yet this honorable court has gone behind the yerdict, 
without the evidence upon which it was founded, without alluding 
to the statute which gives the trial by jury, and under which 
alone your petitioners, who had no common law rights, could 
sue, and without noticing the falsehoods of the answers, has set 
aside that verdict and sustained a deed found by that verdict to 
be fraudulent, and dismissed the bill of your petitioners. 

Suppose the verdict to have been different, and the jury had 
found for Smith. Gould this Court have gone behind the ver- 
dict, and set it aside and pronounced your petitioners free? 
Certainly not. And is not tiie law equid? If the court could 
not decide for them aeainst the verdict, can it decide it against 
them ? But it is said that the declarations of Charles Smitii 
cannot affect Wm. C. Smith — Charles, as it is alleged, having 
been the sole actor in procuring the deed. And we ask, can it 
be possible that a man can take the benefit of a deed, and not be 
bound by the fraud by which it is procured ? Is not everything 
which the procurer does in the procuration and consummation, 
evidence against the party who claims the benefit of the procu- 
ration ? Nay, are not the admissions of the procurer, as to the 
manner of his procuration, the admissions of the actor — ^the ad- 
missions of the beneficiary? Can he escape from them, unless 
he shows that the procurer was a mere agent, not acting under 
plenary authority, but under instructions, which he violated? 
As we are advised, the agent, who acts under plenary power, 
stands in the place of the principal, and everything he says or 
does to induce a contract, or touching it at the time, is as if 
said or done by the principal. Story on Agency, § 184 ; and so 
his fraudulent or negligent statements, which mislead to contract, 
are binding on his principal. Story on Agency, § 189. Crump 
v. U. S. tuning Company, 7 Grat. 352. 

Now, here it is denied by the defendant that any instructions 
were given to the agent, out the benefit of his act is claimed. 
Then he must be regarded as a plenary agent, and all his decla- 
rations were inducing to the act except one to Foster Higgins 
at the moment of executing, those to Tyler and Turner on the 
day of its consummation, in the presence of Gooch, in the gig 
before a separation after the act. If these be not declarations 
leading to, touching and at the act, what can be ? 

Your petitioners humbly submit, then, that in their case the 
statute has been inadvertently violated by the judgment of this 
honorable court, and the most cruel injustice unintentionally 
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taken, tlie court was not at liberty, under the statute under which 
alone your petitioners conld sue,, to receiye any testimony until 
the jury was impanneled, or could receiye testimony in the form 
of depositions, only as any other court of law might receiye it, 
to wit, when the witness could not he produced in court, or the 
parties assented to the taking of depositions. Certainly it could 
not haye done so^ if your petitioners had not been'curiyen, by 
the attempted yiolence of their oppressor, to pray for an injunc- 
tion, and their case had been brought on by petition. In con« 
firmation of these yiews, your petitioners cite the fact that all 
the cases of persons suing for freedom, which haye been reported 
haye been tried by juries — and in the practice it is said strong 
eyidence of the law is found as well as h^h authority. 

It has been ulso expressly decided, that where a bill charges 
fraud and the eyidence is conflicting, an issue shall be directed. 
Hooe y. Marquess, 4 Call, 416. 

The petition further goes on to shew that upon the face of 
the record as it stood at the time of the order directing the 
issue, the court ought to haye decided for the plaintiff without the 
aid of a jury, if it had not been bound^ from the nature of the 
case to order a jury; and after an argument upon the facts 
which as we haye already said we haye not space to insert, 
concludes: 

Now, we humbly and respectfully ask if this case did not call 
for an issue eyen upon common law principles, or a decree for 
the plaintifiGs ? To test it, let us suppose the purpose of the 
grantor, as proyed, to haye been reduced to writing as a will or 
recorded as a deed. What would it haye been ? a deed, or will 
declaring the purpose of the maker that his people should not 
be slayes ; and to that end, be giyes or deyises them to W. C. 
Smith and giyes them his land ; but Smith is only to stand mas- 
ter for them, and protect them in the enjoyment of their pro- 
perty and liberty. Would not this haye been effectually eman- 
cipation ? Woidd the freed persons not haye been compelled to 
leaye the state ? And would any court on earth haye decreed 
that they were the slayes of Smith ? And ie not this precisely 
what poor Gooch intended to do, and was preyented from doing 
by the fraud of Charles Smith? Let it be conceded that there 
was conflicting eyidence of declarations by Gooch, that he in- 
tended to giye the slayes to Smith. What does that proye,'but . 
a conflict of testimony, as this honorable court, in its opioion 
admits ? A case of doubt, if you please, which brings it pre- 
cisely within the category of cases for an issue upon common 
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law principles. But in truth there is i^o conflict of testimonyy 
because the declarations that he would giye them to Smith or 
some one else, is always coupled with a remark showing that he 
did not intend to giye them as slayes. 

And yet this honorable court has gone behind the yerdict, 
without the evidence upon which it was founded, without alluding 
to the statute which gives the trial by jury, and under which 
alone your petitioners, who had no conunon law rights, could 
sue, and without noticing the falsehoods of the answers, has set 
aside that verdict and sustained a deed found by that verdict to 
be fraudulent, and dismissed the bill of your petitioners. 

Suppose the verdict to have been different, and the jury had 
found for Smith. Gould this Court have gone behind the ver- 
dict, and set it aside and pronounced vour petitioners free? 
Certainly not. And is not the law equid? If the court could 
not decide for them aeainst the verdict, can it decide it against 
them ? But it is said that the declarations of Charles Smith 
cannot affect Wm. G. Smith — Charles, as it is alleged, having 
been the sole actor in procuring the deed. And we ask, can it 
be possible that a man can take the benefit of a deed, and not be 
bound by the fraud by which it is procured ? Is not everything 
which the procurer does in the procuration and consummation, 
evidence against the party who claims the benefit of the procu- 
ration ? Nay, are not the admissions of the procurer, as to the 
manner of his procuration, the admissions of the actor — ^the ad- 
missions of the beneficiary? Can he escape from them, unless 
he shows that the procurer was a mere agent, not acting under 
plenary authority, but under instructions, which he violated? 
As we are advised, the agent, who acts under plenary power, 
stands in the place of the principal, and everything he says or 
does to induce a contract, or touching it at the time, is as if 
said or done by the principal. Story on Agency, § 184 ; and so 
his fraudulent or negligent statements, which mislead to contract, 
are binding on his principal. Story on Agency, § 189. Crump 
V. U. S. Mining Company, 7 Grat. 352. 

Now, here it is denied by the defendant that any instructions 
were given to the agent, but the benefit of his act is claimed. 
Then he must be regarded as a plenary agent, and all his decla- 
rations were inducing to the act except one to Foster Higgins 
at the moment of executing, those to Tyler and Turner on the 
day of its consummation, in the presence of Gooch, in the gig 
before a separation after the act. If these be not declarations 
leading to, touching and at the act, what can be ? 

Your petitioners humbly submit, then, that in their case the 
statute has been inadvertently violated by the judgment of this 
honorable court, and the most cruel injustice unintentionally 
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taken, ihe court was not at liberty, under the statnte under wliich 
alone your petitioners conld sne,.to receive any testimony until 
the jury was impanneled, or conld receiye testimony in the form 
of depositions, only as any other court of law might receiye it, 
to wit, when the witness conld not be produced in court, or the 
parties assented to the taking of depositions. Certainly it could 
not haye done so, if your petitioners had not been'ciriyen, by 
the attempted yiolence of their oppressor, to pray for an injunc- 
tion, and their case had been brought on by petition. In con- 
firmation of these yiews, your petitioners cite the fact that all 
the cases of persons suing for freedom, which haye been reported 
have been tried by juries — and in the practice it is said strong 
eyidence of the law is found as well as high authority. 

It has been ulso expressly decided, that where a bill charges 
fraud and the eyidence is conflicting, an issue shall be directed. 
Hooe y. Marquess, 4 Gall, 416. 

The petition further goes on to shew that upon the face of 
the record as it stood at the time of the order directing the 
issue, the court ought to haye decided for the plaintiff without the 
aid of a jury, if it had not been bound^ from the nature of the 
case to order a jury; and after an argument upon the facts 
which as we haye already said we haye not space to insert, 
concludes: 

Now, we humbly and respectfully ask if this case did not call 
for an issue eyen upon common law principles, or a decree for 
the plaintifis ? To test it, let us suppose the purpose of the 
grantor, as proyed, to haye been reduced to writmg as a will or 
recorded as a deed. What would it haye been ? a deed, or will 
declaring the purpose of the maker that his people should not 
be slayes ; and to that end, be gives or devises them to W. C. 
Smith and gives them his land ; but Smith is only to stand mas- 
ter for them, and protect them in the enjoyment of their pro- 
perty and liberty. Would not this have been effectually eman- 
cipation ? Would the freed persons not have been compelled to 
leave the state ? And would any court on earth have decreed 
that they were the slaves of Smith ? And ie not this precisely 
what poor Gooch intended to do, and was prevented from doing 
by the fraud of Charles Smith? Let it be conceded that there 
was conflicting evidence of declarations by Gooch, that he in- 
tended to give the slaves to Smith. What does that prove, but . 
a conflict of testimony, as this honorable court, in its opinion 
admits ? A case of doubt, if you please, which brings it pre- 
cisely within the category of cases for an issue upon common 
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law principles. But in truth there is i^o conflict of testimony, 
because the declarations that he would give them to Smith or 
some one else, is always coupled with a remark showing that he 
did not intend to giye them as slaves. 

And yet this honorable court has gone behind the yerdict, 
without the evidence upon which it was founded, without alluding 
to the statute which gives the trial by jury, and under which 
alone your petitioners, who had no common law rights, could 
sue, and without noticing the falsehoods of the answers, has set 
aside that verdict and sustained a deed found by that verdict to 
be fraudulent, and dismissed the bill of your petitioners. 

Suppose the verdict to have been different, and the jury had 
found for Smith. Gould this Court have gone behind the ver- 
dict, and set it aside and pronounced your petitioners free? 
Certainly not. And is not the law equid? If the court could 
not decide for them against the verdict, can it decide it against 
them ? But it is said that the declarations of Charles Smitii 
cannot affect Wm. G. Smith — Charles, as it is alleged, having 
been the sole actor in procuring the deed. And we ask, can it 
be possible that a man can take the benefit of a deed, and not be 
bound by the fraud by which it is procured ? Is not everything 
which the procurer does in the procuration and consummation, 
evidence against the party who claims the benefit of the procu- 
ration ? Nay, are not the admissions of the procurer, as to ^e 
manner of his procuration, the admissions of the actor — ^the ad- 
missions of the beneficiary? Can he escape from them, unless 
he shows that the procurer was a mere agent, not acting under 
plenary authority, but under instructions, which he violated? 
As we are advised, the agent, who acts under plenary power, 
stands in the place of the principal, and everything he says or 
does to induce a contract, or touching it at the time, is as if 
said or done by the principal. Story on Agency, § 184 ; and so 
his fraudulent or negligent statements, which mislead to contract, 
are binding on his principal. Story on Agency, § 139. Crump 
V. U. S. Mining Company, 7 Grat. 352. 

Now, here it is denied by the defendant that any instructions 
were given to the agent, but the benefit of his act is claimed. 
Then he must be regarded as a plenary agent, and all his decla- 
rations were inducing to the act except one to Foster Higgins 
at the moment of executing, those to Tyler and Turner on the 
day of its consummation, in the presence of Gooch, in the gig 
before a separation after the act. If these be not declarations 
leading to, touching and at the act, what can be ? 

Your petitioners humbly submit, then, that in their case the 
statute has been inadvertently violated by the judgment of this 
honorable court, and the most cruel injustice unintentionally 
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taken, tlie court was not at liberty, under the statnte under wUch 
alone your petitioners conld sue,.to receive any testimony until 
the jury was impanneled, or could receiye testimony in the form 
of depositions, only as any other court of law might receiye it, 
to wit, when the witness could not be produced in court, or the 
parties assented to the taking of depositions. Certainly it could 
not haye done so^ if your petitioners had not been curiyen, by 
the attempted yiolence of their oppressor, to pray for an injunc- 
tion, and their case had been brought on by petition* In con« 
firmation of these yiews, your petitioners cite the fact that all 
the cases of persons suing for freedom, which haye been reported 
haye been tried by juries — ^and in the practice it is said strong 
eyidence of the law is found as well as high authority. 

It has been «lso expressly decided, that where a bill charges 
fraud and the eyidence is conflicting, an issue shall be directed. 
Hooe y. Marquess, 4 Call, 416. 

The petition further goes on to shew that upon the face of 
the record as it stood at the time of the order directing the 
issue, the court ought to haye decided for the plaintiff without the 
aid of a jury, if it had not been bound^ from the nature of the 
case to order a jury; and after an argument upon the facts 
which as we haye abready said we have not space to insert, 
concludes: 

Now, we humbly and respectfully ask if this case did not call 
for an issue eyen upon common law principles, or a decree for 
the plaintifGs ? To test it, let us suppose the purpose of the 
grantor, as proyed, to haye been reduced to writing as a will or 
recorded as a deed. What would it haye been ? a deed, or will 
declaring the purpose of the maker that his people should not 
be slayes ; and to that end, be giyes or deyises them to W. C. 
Smith and giyes them bis land ; but Smith is only to stand mas- 
ter for them, and protect them in the enjoyment of their pro- 
perty and liberty. Would not this haye been effectually eman- 
cipation ? Woidd the freed persons not haye been compelled to 
leaye the state ? And would any court on earth have decreed 
that they were the slayes of Smith ? And is not this precisely 
what poor Gooch intended to do, and was preyented from doing 
by the fraud of Charles Smith? Let it be conceded that there 
was conflicting eyidence of declarations by Gooch, that he in- 
tended to giye the slayes to Smith. What does that prove, but 
a conflict of testimony, as this honorable court, in its opinion 
a^nits ? A case of doubt, if you please, which brings it pre- 
cisely within the category of cases for an issue upon common 
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law principles. But in truth there is i^o conflict of testimony, 
hecanse the declarations that he would give them to Smith or 
some one else, is always coupled with a remark showing that he 
did not intend to give them as slaves. 

And yet this honorable court has gone behind the Yerdict, 
without the evidence upon which it was founded, without alluding 
to the statute which gives the trial by jury, and under which 
alone your petitioners, who had no common law rights, could 
sue, and without noticing the falsehoods of the answers, has set 
aside that verdict and sustained a deed found by that verdict to 
be fraudulent, and dismissed the bill of your petitioners. 

Suppose the verdict to have been different, and the jury had 
found for Smith. Gould this Court have gone behind the ver- 
dict, and set it aside and pronounced vour petitioners free? 
Certainly not. And is not the law equiu? If the court could 
not decide for them aeainst the verdict, can it decide it against 
them 7 But it is said that the declarations of Charles Smith 
cannot affect Wm. C. Smith — Charles, as it is alleged, having 
been the sole actor in procuring the deed. And we ask, can it 
be possible that a man can take the benefit of a deed, and not be 
bound by the fraud by which it is procured ? Is not everything 
which the procurer does in the procuration and consummation, 
evidence against the party who claims the benefit of the procu- 
ration ? Nay, are not the admissions of the procurer, as to the 
manner of Us procuration, the admissions of the actor — ^the ad- 
missions of the beneficiary? Can he escape from them, unless 
he shows that the procurer was a mere agent, not actine under 
plenary authority, but under instructions, which he violated? 
As we are advised, the agent, who acts under plenary power, 
stands in the place of the principal, and everything he says or 
does to induce a contract, or touching it at the time, is as if 
said or done by the principal. Story on Agency, § 134 ; and so 
his fraudulent or ne^gent statements, which mislead to contract, 
are binding on his principal. Story on Agency, § 139. Crump 
V. U. S. Mining Company, 7 Grat. 352. 

Now, here it is denied by the defendant that any instructions 
were given to the agent, but the benefit of his act is claimed. 
Then he must be regarded as a plenary agent, and all his decla- 
rations were inducing to the act except one to Foster Higgins 
at the moment of executing, those to Tyler and Turner on the 
day of its consummation, in the presence of Gooch, in the gig 
before a separation after the act. If these be not declarations 
leading to, touching and at the act, what can be ? 

Your petitioners humbly submit, then, that in their case the 
statute has been inadvertently violated by the judgment of this 
honorable court, and the most cruel injustice unintentionally 
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taken, ihe court was not at liberty, nnder the statnte under wbick 
alone yonr petitioners could sue,, to receive any testimony until 
the jury was impanneled, or could receive testimony in the form 
of depositions, only as any other court of law might receive it, 
to wit, when the witness could not he produced in court, or the 
parties assented to the taking of depositions. Certainly it could 
not have done so^ if your petitioners had not been 'driven, by 
the attempted violence of their oppressor, to pray for an injunc- 
tion, and their case had been brought on by petition. In con- 
firmation of these views, your petitioners cite the fact that all 
the cases of persons suing for freedom, which have been reported 
have been tried by juries — ^and in the practice it is said strong 
evidence of the law is found as well as high authority. 

It has been fdso expressly decided, that where a bill charges 
fraud and the evidence is conflicting, an issue shall be directed. 
Hooe V. Marquess, 4 Call, 416. 

The petition further goes on to shew that upon the face of 
the^ record as it stood at the time of the order directing the 
issue, the court ought to have decided for the plaintiff without the 
aid of a jury, if it had not been bound^ from the nature of the 
case to order a jury; and after an argument upon the facts 
which as we have already said we have not space to insert, 
concludes: 

Now, we humUy and respectfully ask if this case did not call 
for an issue even upon common law principles, or a decree for 
the plaintifib ? To test it, let us suppose the purpose of the 
grantor, as proved, to have been reduced to writing as a will or 
recorded as a deed. What would it have been ? a deed, or will 
declaring the purpose of the maker that his people should not 
be slaves ; and to that end, be gives or devises them to W. C. 
Smith and gives them his land ; but Smith is only to stand mas- 
ter for them, and protect them in the enjoyment of their pro- 
perty and liberty. Would not this have been effectually eman- 
cipation ? Womd the freed persons not have been compelled to 
leave the state ? And would any court on earth have decreed 
that they were the slaves of Smith ? And is not this precisely 
what poor Gooch intended to do, and was prevented from doing 
by the fraud of Charles Smith ? Let it be conceded that there 
was conflicting evidence of declarations by Gooch, that he in- 
tended to give the slaves to Smith. What does that prove, but . 
a conflict of testimony, as this honorable court, in its opinion 
admits ? A case of doubt, if you please, which brings it pre- 
cisely within the category of cases for an issue upon common 
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law principles. But in truth there is 90 conflict of testimony, 
because the declarations that he would give them to Smith or 
some one else, is always coupled with a remark showing that he 
did not intend to give them as slaves. 

And yet this honorable court has gone behind the verdicty 
without the evidence upon which it was founded, without alludins 
to the statute which gives the trial by jury, and under which 
alone your petitioners, who had no common law rights, could 
sue, and without noticing the falsehoods of the answers, has set 
aside that verdict and sustained a deed found by that verdict to 
be fraudulent, and dismissed the bill of your petitioners. 

Suppose the verdict to have been different, and the jury had 
found for Smith. Could this Court have gone behind the ver- 
dict, and set it aside and pronounced your petitioners free? 
Certainly not And is not the law equiJ? K the court could 
not decide for them aeainst the verdict, can it decide it against 
them ? But it is said that the declarations of Charles Smith 
cannot affect Wm. C. Smith — Charles, as it is alleged, having 
been the sole actor in procuring the deed. And we ask, can it 
be possible that a man can take the benefit of a deed, and not be 
bound by the fraud by which it is procured ? Is not everything 
which the procurer does in the procuration and consummation, 
evidence aeainst the party who claims the benefit of the procu- 
ration? Nay, are not the admissions of the procurer, as to the 
manner of ms procuration, the admissions of the actor — ^the ad- 
missions of the beneficiary? Can he escape from them, unless 
he shows that the procurer was a mere agent, not acting under 
plenary authority, but under instructions, which he violated? 
As we are advised, the agent, who acts under plenary power, 
stands in the place of the principal, and everything he says or 
does to induce a contract, or touching it at the time, is as if 
said or done by the principal. Story on Agency, § 184 ; and so 
his fraudulent or negligent statements, which mislead to contract, 
are binding on his principal. Story on Agency, § 189. Crump 
V. n. S. Mining Company, 7 Grat. 352. 

Now, here it is denied by the defendant that any instructions 
were given to the agent, but the benefit of his act is claimed. 
Then he must be regarded as a plenary agent, and all his decla- 
rations were inducing to the act except one to Foster Higgins 
at the moment of executing, those to Tyler and Turner on the 
day of its consummation, in the presence of Gooch, in the gig 
before a separation after the act. If these be not declarations 
leading to, touching and at the act, what can be ? 

Tour petitioners humbly submit, then, that in their case the 
statute has been inadvertently violated by the judgment of this 
honorable court, and the most cruel injustice unintentionally 
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done them ; and they humbly pray for relief. The form of that 
relief they submit to the wudom and iustice of this honorable 
court. They are advised that a diffioulty lies in their path, be- 
cause the term as it is said^ at which the decree was pronounced, 
is passed. But they respeetfull v submit, first, that this is no fault of 
theirs, because they submitted their petition for the relief now 
prayed, to this honorable court as soon as the decree was pro- 
nounced ; and if entitled to it then, they ought not now to be 
deprived of it, by a form merely, but should have it now as then 
they ought to have had it 

And in support of this view, they beg leave respectfully to 
add, that they were deprived of the opportunity of presenting 
their case fully, and this honorable court from fully considering 
it, by the sudden determination to close the court only one day 
before it was actually dosed, there being, when the cause in 
chief was decided, no defined limit to the term, the court having 
then fixed no term of the court and doing so only the day be- 
fore it adjourned; which your petitioners respectfully submit 
was at least a doubtful compliance with the act of assembly, as 
the act, by directing the ^ear to be divided into terlns, seems t^ 
have contemplated a division of the whole time, with the power 
from time to time to chan^ it, still dividing the whole; and 
that an order simply directing that one term shall close to-day 
or to-morrow, without any division of the year providing for 
other terms, can hardly be called a division of the time into 
terTM — ^and seeing that in the case of Lane v. Towner, two of 
the most expcSrienced and distinguished judges of this honorable 
court, includme its late distinguished president, held the opinion 
that the court had the power, after one of its terms, which are 
not fixed by law, but simply by a rule of court to rehear a 
cause, and that it was better to do so than to ** mourn that in- 
justice has been inadvertently done." How much stronger 
would have been the* feeling and language of that benim and 
illustrious judge, if he had been .contempkting a case like that 
of your petitioners, in which, by ^^ injustice inadvertently done, 
they and their posterity are to be deprived forever of liberty." 

Nor would this be the only case m which a rehearing would 
then be granted; for in the case of Campbell v. Patterson, re- 
ferred to in Towner V. Lane, is an example and authority by the 
unanimous judgment of this honorable court. 

And your petitioners would respectfully submit, that the 
terms of this court, which fluctuate at its pleasure, being merely 
a division of time for the ease of the judges, and depending 
upon a rule of the court, ought not to be likened to the terms of 
those courts which are fixed peremptorily by law. 

But your petitioners humbly submit to this honorable court 
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the question how the relief they seek shall be gcanted, satisfied 
that if convinced of tiie error complained of, the court will 
grant relief in some form, either by rehearing or by some deda- 
ratory order ; such for instance as that the dismission of the 
bill of your petitioners is not intended to prejudice their case, if 
presented, by petition according to the statute, to the circuit 
court. 

The Court of Appals denied the application for a rehearing. 



WHAT IS liERQER OF ORIGINAL OLAIM. 

Eighth Judicial District. lowa^Scott County District Court, July, 1855. 
Allen, Harrison dh Potter t. ^pipt df SUmebraker* 

1. Where a mercantile firm, having executed a prominory note, and after the matu- 
rity thereof, one of laid fi^u, at'the request of the payees, who demanded payment or 
security, gave to said pay^e another note signed by himself and a' third person, pay- 
able at a subsequent time, secured by a mortgage on real estate, to the full amount of 
the original claim ; such original indebtedness is not thereby extinguished, unless by 
the express agreement of the parties at the time, or that such transaction was under- 
stood by them to have betm in full satisfaction of the antecedent liability. 

2. A person having in his possession negotiable notes, bonds, dtc as collateral secu- 
rity, is not confined exclusively to that security for the purpose of liquidating his 
demand, but may, unless there is an agreement to the contrary, mainuin his action 
against the debtor on the original claim. 

On demurrer to plea of puii darrein continuance. 

TiiTHiLL W. H., J. — ^It has long been a settled doctrine, that 
the acceptance of a negotiable note for an antecedent debt, will 
not extinguish such debt, unless it is expressly agreed that it is 
received as parent ; and in New York it has been held that the 
giving a promissory note by one of several partners, or joint 
debtors, for a demand antecedently due from all, will not extin- 
guish their liability, though the creditor expresslv accept the 
note in satisfaction. Wat/dell vs. Lewie^ 5 Hill, 448. 

A promissory note is only the evidence of an account stated, 
and a defence at the present day, ^rounded on the fact that the 
defendant had met the plaintiff, acknowledged the debt to be of 
a certain amount^ and promised to pay it, would be deemed quite 
absurd, if set up m bar to an action on the origmal indebtedness.. 
Hughes vs. Wheeler^ 8 Cowen 77. 

In this case, however, it is contended that the plaintiffs, by 

* American Law Register. 



182 WHAT IS MEBGKR OF ORIGINAL CLADC. [Afbil, 

receiving from Robert H. Pope, one of the defendants, two pro- 
missory notes, signed by Angelina H. Pope and said Robert H. 
Pope, secured by a deed of trust on certain real estate, thereby 
released and discharged Stonebraker, the other defendant, from 
any and all liability to pay the original indebtedness. This rea- 
soning is doubtless deriyed from the doictrine of Havationy as 
known in the civil law, (Inst. lib, 8, tit. 80, De Novatione; s^ 
Cooper's Justinian, 297 ;) and the rule is there laid down, that 
when a second contract is intended and so expressed by the par- 
ties, it operates as a dissolution of the first : and in France, 
where the civil law is adopted, one of several debtors who are 
jointly bound, may be substituted for all. Poth. No. 564. But 
this doctrine is unknown to the common law ; and* even the 
French rule declares that a novation shall not be allowed, unless 
the intention be so evident as to admit of no doubt. 

It is a well settled doctrine that accord is not satisfaction, and 
cannot be made so on the principles of the common law, except 
by a contract of a higher nature ; and where a novation is al- 
. leged by the acceptance of the notes of a third person, it will be 
necessary to prove an express agreement, to the effect that the 
oridnal debt was meant to be extinguished, before it can so be 
held by the courts ; otherwise the first contract is deepied valid, 
and the second regarded as an accession to it, or, in common 
parlance, as collateral security; and although, in general, a 
simple contract debt is merged in a bond or covenant taken for, 
or to secure the claim : because, in legal contemplation, the spe- 
cialty is an instrument of a higher nature, and affords a higher 
security and a better remedy than the original demand present- 
ed, but this does not hold even in favor of a surety by simple 
contract, if it appear on the face of the subsequent aeed that it 
was intended only as additional or collateral security, and there 
is nothing in the deed itself expressly inconsistent with stich in- 
tention. 

The acceptance of a mortgage, with power to sell tiie mort- 
gaged property on default of payment, does not destroy the 
right to recover the original debt. The simple contract is not 
merged in the mortgage, nor is it thereby extinguished as long 
as it remains unsatisfied ; and the reason given for such rule is, 
that it is not necessary that a note or bond should be given to 
preserve a debt, as the debt exists and continues in full force 
without such security. The mortgage is considered to be given 
as collateral security, and does not merge the demand. The 
one is the principaly the other the incident^ and the latter can 
never merge the former. 

Where negotiable notes, bonds, &c., are transferred or deliv- 
ered to a creditor, and taken by him as collateral security for an 
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existing debt, it is looked xmm aa a pledge merely, and such 
creditor is not confined exo!ii8i?ely to that seonritj, bat may, 
unless there is some agrtement to the contrary, mamtain an ac- 
tion against the debtor on the original claim ; or if the collateral 
security be negotiable notes or obligations that have matured, 
he mB,j poceed to collect the same, and apply the proceeds on 
such origmal debt. WhitvfeU tb. Brigham^ Vi Pick. 117. 

By the plea pu%9 darrein eantinfMnee, it is contended that be* 
cause one of the joint debtors gave security that the debt should 
be liquidated at a subsequent period, the other debtor was there- 
by released. This conclusion the court cannot consider as war- 
ranted from the statement of facts in the pleadings, and alihous h 
the question might arise, whether the facts therein recited do 
not abate the present action, or extend the time of paymeilt of 
the debt, if properly pleaded, ^et it is a matter not necessary 'to 
be decided at this tmie, not bemg put in .issue by the pleadings. 

It is considered that the defendant Poi>e, by making the 
notes and executing the deed of trust stated in the plea, did not 
thereby cause the release of discharge of Stonebraker from li- 
ability on the original indebtedness, and the demurrer ii'iiitr€<-' 
fore sustained. 



EDITORLiL MISCELLANY. 



We have to express our thanks to our friends of the press for 
the lery cordial and . complimentary welcome with which they 
haye greeted the appearance of our first number : attributable 
no doubt in a great measure to that, courtesy which makes way 
for a new comer, and to that sentiment whi<^ causes any new 
literary project in the South to be hailed with pleasure ; but 
which is grateful nerertheless. 



A word we have to say to those who are willing to aid our 
columns with their contributions. Since the commencement of 
our enterprize, we have received from many quarters, offers of 
assistance in the way of contributions, which we would gladly 
receive, and which it is of the utmost importance to obtain. It 
is our wish to publish in the Journal, as set forth in the pro- 
spectus, important decisions of Virginia and the Southern States. 
But it will be impossible for us to do so with any degree of sue- 
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cess by our own unaided efforts. That there were many un- 
opened mines of legal lore in the South, we knew, and it was 
with a con^dant expectation that such a medium as we offer, for 
their discovery, and exploration, would be accepted, that we 
commenced our labors. With one or two exceptions, we have 
been disappointed, and our duties have been performed with very 
little assistance except good wishes and advice. It would seem 
that the cacoethes scribendi, which in every other department 
of literature, sciencie and politics, is alarmingly prolific, in this 
particular alone is of defective fecundity. But seriously, we 
earnestly desire our friends to furnish us with such important 
cases as come within their practice, and their familiarity with 
which will make the labor of reporting light. And if they will 
not do this, to send us word of important decisions, so that we 
may procure them for the Journal. In this way we can make it 
what it ought to be, and besides materially lighten the labors of 
our editorial office, which is at best no sinecure. 



In our former review of Patton & Heath's Reports of the 
Special Court of Appeals of Virginia, some of the early proofs 
of which we had been furnished with, and which is now ready 
for delivery, we took occasion to say of them as well as of the 
reports of the Supreme Court of Appeals, that we objected " to 
the unnecessary number of opinions, written out in full in every 
case, all of which the reporters must print, and the profession 
pay for." It has been suggested to us that we have done 
the Supreme Court of Appeals injustice in this criticism. It is 
true, as we have found upon examination, that this stricture does 
not apply to the last of the Grattan's, there being only one or two 
cases in that volume, in which the practice has been observed, 
and we are glad to find it so, and earnestly hope it may be con- 
tinued. But as to the balance of the reports of the Court of 
Appeals, the commentary is entirely correct. Taking up 8th 
Grattan, as the nearest at hand, we find in turning over the 
leaves of only a potion of the book, many cases in which con- 
secutive opinions in the same case are given, as for instance, 
Booth V. Kinsey, Phippin v. Durham, Glazebrook v. Ragland, 
Moore v. Moore's ex'or, &c., and others. And so in 4th Grat- 
tan, in an examination of a portion of it at randum. Miller v. 
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JelfiresB. Heth et aU. y. Biehmond, F. h V. B. B. Co. Ghinn 
et al$. T. Murray, Morris y. Morrii' adm'r, kc* We also went 
on to sajr that '^in no other state of iite Union are the reports of 
cases so unnecessarily elaborate and proTokinglj prolix, or the 
opinions of the judges so nnmeroos and conflicting as in Virgin- 
ia." In this commenty at least, we hare, so far as we have been 
able to learn, the unanimous approbation of the bar. In sup- 
port of it, we will take merely the cases we have cited among 
others in support of our statement as to the number of opinions. 
In Chinn ei oZt. y. Murray, 8 opinions, 50 pages, Morris y. 
Morris' adm'r., 8 opinions, 42 pages. Dayis y. Turner, 8 opin- 
ions, making nearly the whde report containing 50 pages. 
Fhippin y. Durham, 8 opinions, 22 pages. Dickinson y. 
Hoomes' adm'r., 1 opinien, 65 pages. Moore y. Moore's ex'or., 
8 opinions 20 pages, llhese are opinions of the Court merely, 
some of the caieite altogether are 100 pages in length. We have 
cited these cases merely at randum, as we haye said, ad aptrtUm 
ram liMj in order to show that we had not spoken without cause. 
We wish to be understood as easting no censure upon the re- 
porter Mr. Grattan, we know him to be careful, industrious and 
pains-taking, besides being an accomplished lawyer. There is 
one other defect, howeyer, in these reports, to which we would 
call his attention. It is, that in yery few if any of the cases are 
the arguments of counsel and the authorities cited by them re- 
ported. We think it of the utmost importance to a proper un- 
derstanding of reported cases generally, that at least a note of 
the points made by counsel and the authorities cited in support 
of them should be given, so that not only the points decided by 
the court, but the questions raised in the case may be known. 
We had intended making a comparative statement of the length 
of the opinions of the judges as shown in the English reporters 
and our own, and to have shown how much more brief, at least, 
the opinions of the former are. But we have ahready occupied 
more space than we had intended to dedicate to the purpose. 

One other point in connection with the judges of the State we 
must tquch upon heire and mean to press hereafter. Mr. Con- 
way Robinson, in his preface to the second volume of his Reports, 
says, ^^ Virginia is not too poor to pay what is reasonable and 
proper for the administration of justice." The statement is a 
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just one and worthy of all acceptation. But certainly her will- 
ingness reasonably and properly to pay for the administration of 
justice does not equal her ability^ as ihe statute which records 
the salaries of her judges shows. The petty stipend of {3,060 
a year to the supreme judges of the State, is so manifestly insuf- 
ficient, that we wonder the economical spirit of our Legislature 
has not been shamed into its increase long ago. It is too mani- 
fest that no lawyer in full practice, can afford, if his dependence 
is upon his salary for a support, to go upon the bench, for while 
there may be honor upon the one hand, tiiere is certainly poverty 
upon the other. It is still worse in the lower courts, where no 
lawyer, unless a man of fortune, can take a judicial office ; for 
with much more laborious duties and a higher and more costly 
position to maintain, he has scarcely the salary of a head-clerk. 
The bench ought to command the ablest talent at the bar, and 
will not command respect unlesis it does so ; but at the value at 
which high legal ability and experience are estimated by the 
Legislature, it is next to impossible to secure the best men for that 
most important and responsible of all positicms, the judiciary. 



BOOK HOTICJB8. 



LoHAx ON Real Peopibtt. Digest of the laws respecting real property 
generally adopted and in use in the United States ; embracing, more es- 
pecially, the law of real property in Virginia ; including the provisions 
of the Code, of 1850, and till the reported decbions of the Supreme 
Court of Virginia, down to 9th Qrattan, inclusive. Bt John Tatlob 
LoHAZ. Judge of the 8th Judicial Circuit of Virginia, and formerly 
Professor of Law in the University of Virginia. Second Edition. In 
three volumes. Richmond Va. Published by A. Morris. 1855. 

Were this the^ first impression of this at present standard legal author- 
ity, we should devote a much larger space to the .disclosure of its peculiar 
features than we now deem it necessary or .proper to do. There are but 
few lawyers, we suppose, in the Union who have not both formed and ex- 
pressed a favorable opinion of its merits and who have not seconded that 
opinion by a citation of the work as authority in the ooUrts; In Virginia, 
for the last fifteen years, it has been perhaps more frequently cited by bar 
and bench than any other law book publi^ed in the Union — ^if we except 
works on the practice of the courts, which of necessity must be more fre- 
quently called for-Hind it has every where received the sanction of the ju- 
diciary and secured the confidence of the profession. 
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The second edition of tfaework ii much Uurgpr tiuu the fint Beside all 
the matter of the fonner edition, the present oontains in a digetted form 
all the new law of the Code in relation to real property and in relation to 
Devises and Wills, as well as the reported decisions on these sdljects con- 
tained in ten Tolumes of Ghrattan.* The labor in preparing mek a trea- 
tise was immense, and we are not the more impressed by the ripe learning 
of the venerable jurist than astounded at his indefiUigable industry, as 
evidenced in the present edition. In its new form, we do not doubt the 
Digest will sustain, and, if possible, elevate its former high reputation as a 
work of authority on the most intricate branches of law. 



Thx FRACTid IK Courts or Jusrici nr EiraLAin> Aim ms UmwD States. 
Bt Conw at Robinsox, of Richmond, Yirginift. Vol. 2. Treating of the 
subject matter of personal actions, in other words, of the right of action. 
Richmond. A. Morris, Bookseller. 1855. 

In our first number we called the attention of the profession to the table 
of contents of this work, as showing the important nature, and the interest 
of the subjects treated of. A careful and thorough perusal of its contents 
enables us cordially to join in the united expression of the opinion of the 
profession so far as we have heard it ; that upon the topics of which it 
treats, it is the most exhaustive work which has ever been published. 

The laborious study and careful, almost minute, examination of a long and 
active professional career has enabled the author to lay by for this work, 
which has been for long years in contemplation and process of completion, 
a store of useful learning which is indispensible now that it can be ob- 
tained and Which can not be obtained elsewhere save by the same industry 
and experience. 

Mr. Robinson has received from the bar of this country, and of Eng- 
land, where they are slow to commend the works of American jurists, the 
most flattering testimonials of the extent and utility of his labors. 



Reports of cases argued and determined iir the Courts of Exchequer i 
Exchequer chamber. Yol. X. Br E. T. Hurlstone, of the Inner 
Temple, and J. Gordon of the Middle Temple, esquires, Banisters at 
Law. With references . to decisions in the American Courts. J. J. 
Clark Hare, Editor. Philadelphia T. ft J. W. Johnson, Law Publish- 
ers, 1855. 

This volume brings down these reports to Hilary Vacation, 18, Vic. or to 
the year 1855. It contains many cases of more than usual interest, and is, 
we are satisfied, as fair a specimen of accurate reporting as one can find 
among English law books. In the few cases we have examined we have 
found the syllabus accurate and simple — ^not tending, as syllabuses too 
frequently tend, to darken instead of enlightening the mind of the student 
as to the true points decided. The work as it reaches us, is the product of 

* In thit respect, the work fulfils more than the author promieet in his title page. 
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the 'joint and sereral' labor of three handieraftsmeny whose age and ex- 
perience in aaoh matters should ensure the oonfidenoe of the profession. 
But whether well or ill exeeuted, whether done in a perspicuous or bung- 
ling manner, the day has passed by When the intelligent American lawyer 
can affbrd to be ignorant of the decisions of the English Courts, in any of 
their branches. Unquestionably, the authority of Exchequer cases has not 
been so great as that of the other Courts, but if we may judge from the 
opinions contained in the present yolume, these decisions promise to be- 
come of as much weight and interest as those of any English tribunal of 
justice. 

To a commercial community, the cases of Jones t. NichoUon, &c. repor- 
ted on p. 28 of this yolume, Nickel t. QodU, p. 191, Whiie t. Crisp, p. 
812, Moore t. CampbeU^ p. 323, and others will be of interest. There are, 
also, several yery important decisions on the construction of deoises, aa 
Banks y. OUerton. p. 168, Jamieson y. Trevelyan, p. 289, and Earding y. 
Boberts, 819. We would snljoin a syllabus of these cases, did our space 
permit 

The American editor has appended appropriate notes to the decisions, 
which will enhance the yalne of the reports to practitioners here. 

Through J. W. Bandolph, Richmond Ya. 



BiPOBTS OP CA8I8 AnOUlD AHD DRBRMINXD IX THI ENGLISH CoURTS OP COM- 
VOK LAW, WITH TABLI8 Ot THR CASR8 AROURD AND CITRD AND THX 

PRINCIPAL KATTRR8. By JoHN ScoTT, Sm). of the Inner Temple, Barris- 
ter at law. Edited by Hon. Gxorgr Sharswood. Vol. 81, containing 
the cases determined in the court of common pleas, and exchequer 
chamber, in caster and trinity terms and trinity vacation. Philadelphia, 
T. & J. W. Johnson, Law Booksellers, &c.. No. 179, Chestnut St. 1856. 

The English common law Reports, now i^yed at the 81st yolume, haye 
become an indiibpensable part of the library of a nisi prius lawyer and al- 
though the series increases with a rapidity which is not only curiously ex- 
pensiye but absolutely alarming, yet such iff the excellence of the reports 
and the yaluable material contained in them, that the practitioner cannot 
afford to be without them. The present yolume contains the usual amount 
of legal matter, but more than the usual amount of important decision for 
the reason that yery many of the cases decided turn upon the construction 
of the Common Law Procxdurr Acts, of 1852 and 1854, those innoyations, 
upon the time worn incongruities and absurdities of the barbarous relics 
of the' common law, which haye so shocked the Inns and the Temples 
from their propriety. Ifany of these innoyations, as we haye before said, 
haye already been incorporated into the jurisprudence of the States of the 
Union and most of them in Virginia, so that the decisions which illustrate 
the principles of the modifications in the English Courts will be at least 
persuasiye in similar cases in our own courts. 

One or two cases from these reports we haye embodied in this number so 
that those who wish to judge of their style and character may haye an op- 
portunity of estimating the excellent manner in which they are gotten up. 
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H18TOBT or A Suit nr EQxriTr, as proteouied in the Virginia State Conrti 
and in the United States Cironit Courts ; with an Appendix, embracing 
among other matters, Forms of Bills, Answers, Demurrers, Pleas, De- 
crees, &o. Bj AisxANDiB H. Saitos, Richmond, Va. Published bj A. 
Morris 1864. 

This work has been for a year or two before the public, and we need say 
bat little in its praise, as it has already secured the highest commendation 
of the profession, notwithstanding i^ modest sise and want of pretension. 
The author has gathered in a small compass all that important and indeed 
indispensable practical information, of which the young chancery practi- 
tioner has so much' need, and which he can otherwise gather only by a dffi- 
cult and sometimes painful experience. There is no more embarrassing 
operation than the conduct of a suit in Equity, by a beginner unfamiliar 
with the practioe of the Courts of Chancery. Impediments meet him at 
every step and difficulties arise as to every proceeding. Simple and beau- 
taful as it is in theory and to the proficient iA the practice, its very simpli- 
city is its greatest barrier to the mind of him who is fresh from the subtle- 
ties of common law pleading and imbued with its spirit. Give him a 
declaration to write on a promissory note, in ejectment, or on the case, and 
he may turn to his Chitty and find, if not a declaration suited to the very 
case, at least one which will enable him, without difficulty, to compass his 
ol^ect : with the law explanatory of the allegations contained or of objec- 
tions which may be urged to them. But not so in Equity. In this country 
where to the practitioner, there are no restrictive divisions of practice, where 
he may practice in the courts of commoh law, at the criminal bar, and in 
equity together, the student seldom acquires any knowledge of chancery 
practice, except after he has been for some time at the bar, and when he 
looks for precedents in the pleadings he has to prepare, must generally 
trust to the experience of his former teacher, or of some friendly lawyer, 
to lead him through the tangled labarynth he has entered. An examina- 
tion of the volumes which have been written on chancery practice and 
pleading will give him enough of the principles and theory of the law 
which governs Equity in its procedures; but he will probably rest, after 
ransacking these authorities with about as definite an idea of the modus 
protedendi he ought to pursue, as he had when he began his investigations. 
It is in a great measure to remedy this defect in the practical information 
of the young chancery lawyer, that Mr. Sands has written his " History of 
a Suit in Equi^," and we can say nothing more in its favor than that he 
has most successfully accomplished his work. We are pleased to hear that 
it has been adopted as a text book at William & Mary College, and as a 
book of reference at the University of Virginia. 



Matthiws Digest of thx Laws of Yixiginia. Since the publication of 
our January number, the first volume of this work has appeared. The au- 
thor requests us to state that the comments on the work contained in that 
number, are not applicable to the Digest, as finally published — ^that the 
aheeti sent us on which these comments were made, were materiallv modi- 
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fied uid altered* Upon examining the work as now printed, we find this 
to be the case. The anthor promises in his preface, to furnish an index to 
his Tolnmes. We sincerely hope it will be an improvement on the Index 
to the Code. There is now no legal work more needed in Virginia than a 
complete and perfect index to the statutes of the State. The man who will 
accomplish it, will deserre and will receiye the profound gratitude of the 
profession. 



Thx Doctrinb of Equity. A commentary on the. law as administered by 
the Court of Chancery. By John Adams, Jr., Esq., Barrister at Law. 
Third American edition with the notes and references to the previous 
edition, by J. B. Ludlow and J. M. Collins, and additional notes and 
references to recent English decisions, by Hxnrt Wharton. Philadel- 
phia: T. & J. W. Johnson, Law Booksellers, publishers and importers. 
1855. Proim J. W. Randolph, Richmond, Ya. 

There is no work which, to our mind, gives a more graphic, and at the 
same time so agreeable, a view of the history of the rise and grovrth, the 
theory and general principles of the doctrine of Equity than the one we 
notice. It is an elementaiy work, comprising the subst^ce of three series 
of lectures delivered by the author before the Incorporated Law Society of 
London, in the years 1842-'5. The completion of the work in its present 
form, occupied a considerable portion of the time and labor -of the author 
until the time of his death in 1848. The body of the book evinces, by its 
condensation, the best evidence that his labor was not spared,^ and is writ- 
ten in a very attractive style for a law book. The American notes and 
references have been well executed, and we think upon the whole, it is an 
excellent work to introduce the young student to a general knowledge of 
the theory and doctrines of Equity. 



Uniform Edition of Reports of Cases argued and determined in the 
Court of Appeals of Virginia, f^m Jefferson to 6 Randolph inclusive; 
embracing a series of 27 volumes, condensed in 6 or 7 royal octavo vol- 
umes of about 600 pages each. By Lucian Minor, Esq., Counsellor at 
Law. Price $5.00 per volume. A. Morris, Publisher and Law Booksel- 
ler, Richmond, Va. 

We have received from Mr. Morris the publisher, the first form of the 
condensed reports, with the above title. It consists of cases decided by the 
Superior Court of Chancery for the Richmond District, 1806-'7. Creed 
Jhtylor, Esq., Chancellor, and consists of abridged reports of the cases de- 
cided by that learned judge as reported in Ist Hening & Munford. They are 
annotated with references to cases in pari materia and legislative modifica- 
tions of the law as it existed at the time of the reports. The condensed Re- 
ports have hardly gone far enough to enable us to give a fair criticism of the 
execution of the work. Upon a comparative examination, however, of the cases 
condensed and the cases as reported in Hening & Munford, we have found the 
former to contain all &at was material in the latter, and the oases cited as 
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aooordant and disaentieiit of interest and Talue. There ia one ^iew in 
which the iaane of these Tolnmes will be of material importanee to the 
joonger part of the profession, besides diminishing the ezpense of the "Vir- 
ginia Beports, patting them witMn a reasonable compass and referring to 
recent decisions and statates, the student and young lawyer may, without 
difficulty, study the decisions as theyolumes come out, without that embar- 
rassment of riches which he experiences when told of the importance of 
studying the reporters. We '^rish, however, that in the Tolumes forthcom- 
ing, Mr. Minor, even at the risk of enlarging somewhat his labor and the 
number of his volumes, would consent to give a bare citation oi the autho- 
rities offered by counsel. 

There is no better commentary upon the pointo made in any case than 
the citation of the authorities in support of or against thenu We dte a 
single brief case to show the mode and style of execution. 

" LmwiCH Aim othkbs v. Bskkslkt, Tbxasubxr, &c. 
1 Hening and Munford,p, 61-66. 

A suit on a joint and several bond must be against aU the obligors joint- 
ly, or one of them singly ; and not against any intermediate number. And 
^ the record shew an error in this respect, the judgment will be reversed 
on appeal, though there was no plea in abatement.* If some of the obli- 
gors are dead, however, the surrivors nuiy be sued« 

Debt, in the General Court, on the official bond of Gross ^ Scruggs, as 
sheriff of Bedford. The plaintiff was William Berkeley, successor of Jac- 
quelin Ambler, late Treasurer of the Commonwealth, against Leftwich, and 
four others, as sureties for Scruggs, Sheriff; who was 'not made a party to 
the suit. No reason for his not being a party is stated in the proceedings ; 
but an account from the Auditor's office is copied into the record, shewing 
that a judgment had before been rendered against Scruggs. 

Those of the sureties on whom the writ was executed, pleaded ' Condi- 
tions performed ;' to which the plaintiff replied generally. The jury were 
impanneled 'to inquire of damages in this suit,' not 'to try the issue ;^ and 
found 'that the plaintiff had sustained damages,' ko.i upon which the 
Xourt gave judgment for the penalty of the bond, to be discharged by those 
damages! and the costs. 

The defendanto obtained a supersedeas from the Court of Appeals. 

Clark, WickTuim, and Eandolph, for plaintiffs in error. 
The Attorney OenercU, for defendant in error. 
Thi Coukt, (Judges Ltons, Roane and Tuckxr,) 

Accordant, Satrnderar, Woody Oovemor^ 1 Mun. 406; and NewtU v. The Same^ 
id. 555. 

In motions, but in no other form of sait an entire departure from the leading principle 
of the above case, {Lefiwieh r, Berkeley,) is allowed by the Code of 1849, 'p. 640, $ 6, 
viz: ' 

'One entitled to jadgment for.money on motion, may, as to any, or the personal rep- 
resentatives of any person liable for such money, move severally against each, or jointly 
against all or any intermediate number.* 
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The bond beii^ joint nnd Myerftl, and bttng stated in the declaration to 
ha^e been exeented by Groee Serlaggt, nho ia not jpinily sned with the 
other obligora, nor stated to be dead; the judgment b erroneous, and is 



(The Oourt took no notiee of the jury's bting sworn merely 'to intfuire 
of damages.') 
[1800 words in the oripnal*Beport— 265 in the oondensation.]'' 

Mr. Randolph has sent us a pamphlet oontaimng '* the rules of the 
Court of Appeals from its establishment to the present time/' '';The rules 
of practice adopted by the Clianoery Oourts held in the city of Richmond 
and now in force/' and "rules of the District C!ourts of Fredericksburg 
and Williamsburg." 

Also: ''Acts of the general assembly, compiled from the Code of Yir- 
ginia on the sul^l^t of corporations ; together with an aet relating to man- 
ufacturing and ruining* companies passed Feb. 13, 1837." 



Tn YnanrxA Ripoet or 1790-1800 touching the alien and sedition laws, 
together with the Yirpnia Resolutions of December 21, 1798. The dc: 
bate and proceedings thereon in the House of Delegates of Virginia and 
seyeral other documents illustrative of the report and resolutions. Rich- 
mond, J. W. Randolph, 121 Main Street 1850. 

The resolutions of 98-9 1 For more than half a century they have been 
disputed, affirmed, analixed, quoted, laughed at and lauded in the United 
States, they have been the sulgeot of more writing and speecl^ifying since 
the day of their promulgation than the constitution itself, and yet as glibly 
as they are spoken of, as frequentiy as they are on the tongue of the poli- 
tician and the pen of the editor, we venture to assert that not one man 
in fifty, who speaks of them knows any thing about those same resolutions, 
what they affirm or what the deny, what gave rise to them, by idiom they 
were propounded and when, except that they were in 98 and 9. It is of 
course foreign to our purpose and our line of criticism to give any account 
of the transactions and circumstances which led to or resulted from these 
celebrated resolutions or to the report iddeh followed and supported them. 
Our only purpose is to direct the attention of those who desire to be in- 
formed about the resolutions of 98-9, which by some are regarded as a po- 
litical myth to the volume we notice. 

* This ifl a tjrpofraphieal error of the derU, hot contains so mneh of sober truth, 
that we haren't it in oar heart to correct it.— £d. 
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THE LAW OF LIMITATION IN NORTH CAROLINA. 
ChniribuUd 6y Edwakd Oamtwbll, LL. B., of BdUigh, 

Under this head, the laws of North Carolina, between which 
and the. statutes of Virginia upon the same subject, there exists 
a striking similarity, toccasioned .by a common origin : provides 
in favour of a defendant, a limitaHan of the right to %ue^ and a 
presumption of payment. We offer the reader of this journal 
a few remarks upon them both in the following pages. 

The limitation of the riffht to sue, amounts to a prohibition 
upon the right of action after a certain time. The presumption 
of payment is matter of evidence only, and its whole purpose 
and effect is to shift the burden of proof, from the defendant to the 
plaintiff. The presumption arises upon and affects all causes of 
action after ten years ; tbe limitation applies to particular suits 
onfy, and is irregular in point of time. The propriety of both 
is founded upon the i)olicy of inciting diligence, removmg temp- 
tation, and aiscouraginff nraud, to both of which stale demands 
are peculiarly liable. So great have been the fluctuations of 
opinion upon the various questions to which these statutes have 
given rise that, as remarked by Buffin, C. J.,"^ it is almost im- 
possible to lay down any general principles without coming in 
conflict with some previous adjudications, or more probably a se- 
ries of adjudications. The earlier cases upon this subject, both 
in England and here, are so irreconcilable, as to bave suggested 
the suspicion that the opinion of the judges upon this question 
at least, have been a good deal influenced by the popular preju- 
dice which sees no honour or propriety in l^fusme a demand 
simply because it is out of date, and wmch ev^ to wis day will 
hardly excuse an attorney, as well as the party, fromN^ensure, 
unless in additien thereto, some evidence of payment be sitbiiait- 

* SiiMUwood •. Snallwood. 9 D. A B. 380. 

18 
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ted. Of late years, however, a change of sentiment upon this 
matter is in both countries quite observable^ and now the stat- 
utes are very generally regarded as a beneficial law, promoting 
repose and necessary to secure individuals from stale demands ; 
demands deemed unfounded simply because they are stale. They 
are beginning everywhere to receive a benign interpretation with 
a view to being executed in their spirit. To insist upon the pro- 
tection provided in them, has not of late years been looked upon 
as an attempt to take an unconscientious advantage, and avoid 
the payment of a just debt. Doubtless that effort may be, and 
is sometimes produced, but our legislature have thought the law 
so generally just, that they enable all persons withput distinc- 
tion to rely upon the lapse of time as a bar. 

In the few remarks which we shall submit upon this subject it 
is proposed to state, besides this presumption, the cases in which 
prohibitions to sue have been enacted ; to compile from various 
chapters and numerous unconnected sections of the revisal of 
the statute law lately made, the times within which in this State, 
the limitation attaches to each particular cause of action, and to 
arrange this compilation in logical order, for convenient refer- 
ence, to state how that time is computed, the nature of those 
disabilities which it is agreed, suspend and otherwise affect each 
limitation, the character of the acknowledgments, by whom given, 
and to whom made, which will repel them, the persons and cor- 
porations which are exempt from their operation, and incidentally 
thereto to remark upon the construction the statute has recdved 
in our courts. 

The cases in which prohibitions to sue are enacted are as fol- 
lows : Actions upon all accounts except for merchandise and be- 
tween merchants, assumpsits, attachments for personal injuries, 
proceedings against bail, bonds and other securities made nego- 
tiable by statute, actions upon the case, or of creditors of per- 
sons deceased. Debts for rents and upon contracts without spe- 
cialty, detinue executions, executors and administrators, fees of 
clerks, sheriffs and other officers, actions upon guardian bonds, 
actions for homicide, infants after coming of age, injunctions, 
justices, judgments, mortgages of personalty, misdemeanors, of- 
ficial bonds, penalties, persons claiming lands, persons beyond 
sea, persons adversely possessed of slaves and other personalty, 
actions of replevin, slander, surveys, trespass de bonis asp. quare 
ch freg. and vi et armis^ trover. 

The times within which the limitations attach to these actions 
after the right to sue accrues are three months, four months, one 
year, one year and a day, two years, three years, four years, six 
years, seven years, eight years, ten years, twenty-one years, and 
suggest therefore a division of them into thirteen classes, in the 
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first of which are inoluded such actions as are barred or prohibi- 
ted three months after the right to sue accrued. In this class 
there is but one, namely : the action of attachment for personal 
injuries. So also in the second class or those actions which are 
in like manner barred in four months^ there is but one, namely: 
injunctions on executions at law, unless the application of the 
same has been delayed by fraud or absence from the State ; 
slander or actions upon the case for words spoken are barred in 
iix months ; trespass for assaults and batteries, actions of dam- 
ages for homicides, imprisonments, actions against non-resident 
executors and administrators are barred after one year; execu- 
tions counting from the rendition of the judgment, unless reviy- 
ed by sei, fa, or kept aliye by an aUaSy one year and a day. 

The sixth class, or those actions which are barred in two years, 
include actions on mortgages of personalty, actions against ex- 
ecutors and administrators by resident creditors, provided the 
executor or administrator has advertised according to law ; all 
misdemeanors, except perjury, forgery, malicious mischief, ma- 
licious or secret npsdemeanors, deceit and accessories after the 
fact, the time to be counted from the qualification of the gene- 
ral administrator, or the commission of the offence. 

The seventh class, or those actions which are in manner barred 
three years after the right of action accrues, is by far the most 
numerous. In this by various clauses of the new revisal and 
under the appropriate heads, we find embraced the following ac- 
tions on accounts, except such as ^re for merchandise and be- 
tween merchants ; assumpsits, bonds and other negotiable secu- 
rities in the hands of endorsers, actions upon the case, debt due 
for rent, and upon contracts without specialty, simple contracts, 
detinue, non-resident creditors, action against executors and ad- 
ministrators who have duly qualified and advertised ; fees of 
clerks, sheriffs and other officers, from the issue of the last exe- 
cution, actions on guardian bonds, infants rights to land after 
they come of age, statutory penalties and actions qui tam, un- 
less otherwise specially prescribed ; for slaves in adverse posses- 
sion, and other personal chattels, replevin, petition to correct 
surveys, trespass, except as provided in class 3, trover. 

Proceedings against bail are to be commenced within four 
years after the final judgment or entering decree. Official bonds 
of sheriffs, clerks, constables, &c., are to be sued in six years, 
and not after, creditors of deceased persons are to sue within 
%even years after the the death of the debtor, and not after, 
and the same limitation applies to justices* judgments, coun- 
ting from the rendition of the judgment, or the teste of the 
last execution lawAiUy issuing upon the same, so persons having 
claim to lands after the title descended or accrued, unless they 
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be beyond sea, when the period is enkrged to eigh( years after 
the title or claom to land becomes due. 

The time within which a.presnmption of payment, satisfaction, 
or abandonment, arises upon all contracfts, agreements, mortga- 
ges, decrees and judgments, is within ten years after the forfeit- 
ure or accruing of the right to sue. A grant from the state ia 
presumed to Imn in possession of land under visible boundaries, 
and of a dedication by the owner of a known and publicly used 
wav after from twenty to twenty-one years. 

Of eourse our summary is to be understood with this qualifi- 
cation. The incapacity or inability qf parties to suits, either 
Slaintiff or defendant, by reason of non-age, non-residence, 
eaih, marriage, pendency of legal proceedings, mental abbera- 
tion and imprisonment, are upon a principle of justice and fair- 
ness admitted to control the strictness of the general rule appli- 
cable to each class, in all actions, except suits for penalties. 

These disabilities are contained in the sixty-fifth chapter of 
the new rerisal, as follows : If the plaintiff .shall marry or die 
after judgment or decree, and it becomes necessary for the hua- 
band or representatiye to be made a party before a scire facias 
(san be sued out. If there be any controversy about the probate 
of a will or the grant of letters of administration ; if the plain- 
tiff delay to bring suit at the special request of the executor or 
administrator ; if the plaintiff at the time the action accrues be 
a minor or a married woman, insane, imprisoned or beyond sea, 
or in case the defendant at the time action accrues be beyond 
sea or non-resident, in all such cases the plaintiff, (unless a non- 
resident and claiming land) may lawfully proceed in such action, 
within the same times so as above limited, beginning to count 
from the removal or termination of such disability only, although 
barred under and by the usual computation. 

So also if judjpnent be reversed or arrested, or the defendant 
in an original wnt is not served with process by reason of being 
non est inventus, or if the plaintiff be the mortgagor of person- 
alty and under the disabilities just mentioned, or in State oases, 
if the indictment be declared defective, the plaintiff may have 
alias or file a new bill, or a> new indictment may be found for the 
State, within one year after the judgment, removal of disability or 
abandonment of tne first prosecution. This indulgence has been 
extended by construction to cases of abatement and non-suit."^ 
Coventure affects the statute onl^ in cases where the wife must 
be, and not where she may be jomed or not.t 

Subject to these qualifications of personal disability to sue 

* Morrison •. Connally, 2 Der 333. , 
t HaUbrd •. Fethenon, 9 Jodm 393. 
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and be Bued, our statutes of limitation extend to all persons and 
corporations, except railway, plank road and canal companies. 
For obyious reasons of policy these are in a. single particular 
exempt from the ordinary rule. By section twenty-three of the 
same chapter, these are not to be deemed barred of or presumed 
to have conveyed any real estate, right of wiy, easement, lease- 
hold or other interest in the soil which may have been condemn- 
ed or otherwise obtained for use as a right of way, depot, station- 
house or place of landing by lapse of time or occupation thereof, 
by any person whatever. 

There remains only, to speak in conclusion of this article, of 
the circumstances under which these statutes have been held to 
be repelled or suspended by express or implied promises. 

A promise or acknowledmient to take a case out of the stat- 
ute, must be unequivocal, clear and explicit, having a direct re- 
ference to the sum due, naming the amount and professing at 
the least a willingness to pay it.* 

In the case of Finn vs. FitU, 2 D. and B. 236, which was an 
action for goods sold and delivered, and where a new promise 
was relied upon to defeat the statute, the time of the making of 
the promise was held to be immaterial, and the declaration might 
be upon the original cause of action. In actions upon bills of 
exchange and promissory notes the day in the declaration is ma- 
terial, and although it has been held good to declare upon the 
original promise so revived,t it is considered safest to declare 
upon the last promise. It certainly is necessary if the promise 
be to an executor.^ 

We used to hold it settled law in actions of assumpsit that an 
act or acknowledgment of one partner after the dissolution of 
the partnership which prevents the operation of the statute as to 
that partner \nll also prevent its operation as to the other part- 
ners.l 

The late assembly changed this bv the twenty-second section 
of the general law, so as to provide that " in suits to recover any 
debt or demand due from any firm after the dissolution thereof, 
or from the makers of any promissory note, no act, admission or 
acknowledgment done or made by any partner after the dissolu- 
tion of the copartnership, or by any of the makers of the pro- 
missory note after the statute of limitations shall have barred 
the same shall be received as evidence to repel the statute, but 

* Small wood 0. Smallwood, ubi supra, McRae •. Leary,l Jones 93 1 l^ong o. Jamie- 
son. 1 Jones 476. 
t Falls e. Sherill, 9 D. and B. 373. 
Xlbtd. 
$ Walton r. Robinson, 5 Ired. 341. 
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as against the partiior or the maker of the promissory note do- 
ing the act or making the admission or acknowledgment. '' This 
act applies only to the statute of limitations.""^ 

In connection with this subject we may remark that no subse- 
quent promise or acknowledgment, even although the same be 
made by all the parties, can revive the remedy upon ofBicial bonds, 
but that such subsequent promise or acknowledgment will at best 
only furnish the plaintiff with a new cause for action, and repel 
the presumption of payment, which independent of this prohibi- 
tion, arises upon all contracts after the lapse of ten years.f 
This view of our supreme court is founded upon the idea that 
the reason of the rule which allows a naked assumpsit to be re- 
vived cannot apply to an action of debt upon a bond in which 
the declaration charges that the defendants became liable by 
their certain writing obligatory, because a replication to the 
statute of a new promise i^fra tres annos would be a vei^ clear 
departure from the declaration and in conflict with it. Where a 
positive bar by statute is relied upon, a new promise cannot re- 
vive the remedy upon the bond. 

The statutes include in our seventh class dU actions hr<mght 
hi an endorsee upon any negotiahU bond and other security. 
The term ^^bond*' although originally confined to acknowledg- 
ments of debt and an obligation upon heirs and assigns, and stUl 
so confined in the English practice, is commonly used in this 
State to signify a note under seal^ which is a different instru- 
ment. In a previous part of the same revisal the endorsee is 
entitled to the same action of debt in his own name as the orig- 
inal obligee, upon these instruments. Now the action of debt 
by the obligee upon a specialty is not included in these statutes, 
and promissory notes under seal being regarded as specialties, 
the conclusion is irresistible that they are not within the statute, 
and hence that such actions by an endorsee claiming under the 
obligee of a negotiable bond, are not barred, notwithstanding 
the very general terms used in the statute.J 

The statutory presumption of payment may be repelled as to 
all parties, and even as against the sureties to a bond by pay- 
ment of any part of the money due before the expiration of the 
ten years. The rule according to our Judge Pearson,§ is based 
upon the ground that if nothing is said or done by the parties 
by which the existence of a debt is recomised for the space of 
ten years, the debt although secured by deed shall be presumed 
to be paid. But if a payment has been made by one of the par- 

• GoTernment «. Huanhan, 4 Hanki 44. 

t Lowel «. Stowell, 3 Jones 67. 

X 1 Robinson** Practice, 461. 

% McKethon «. Atldnton, 1 Jonea, 431. 
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tieBy say the principle obligor, then something has been done and 
the reason of the rme ceases."^ The statutory presumption may also 
be repelled by insolyency or eyidence that the obligor could not, 
'and in point of fact, did not pay,t but if the debtor had the 
means or ability to pay the debt sued for, it will not be enough 
for the plaintiff to show that he could not pay other debtB,^ and 
the want of a person against whom to bring suit,§ or the great 
distance of the debtors residence from the creditor.|| It is a 
question of law in our State and is for the judge to determine 
what facts will repel the presumption of payment.l[ 



COSURETIES— EXECUTION OF DEED BY ONE ONLY— ALTERA- 
TION OF POSITION OF SURETY— EQUITABLE RELIEF. 

Efxjms ▼. Brembridge. 2 Kay & Johns, 174. 

It is essential to the validity of the contract of suretyship, 
that perfect good faith should be adhered to by the parties to it. 
Whenever, therefore, there is any misrepresentation, or even 
concealment, from the surety, of any material fact, which, had 
he been aware of, he might not have entered into the contract 
of suretyship, it will thereby be rendered invalid, and the surety 
will be discharged from his liabilities. Thus, in the above-men- 
tioned case of Evans i;. Brembridge, a creditor having prepared 
a deed, containing a joint and several covenant by two co-sure- 
ties, and sent it to one of them for execution, but neither pro- 
cured its execution by the other, nor informed the surety who 
executed the deed of this fact, but, on the contrary, wrote to 
him as ^'one of the sureties,'' — ^the principal debtor having be- 
come insolvent, it was held by Sir W. Page Wood, V. C, that 
the surety who had executed the deed was entitled in equity to 
be relieved from all liability on the covenant. ^^The only 
doubt,'' said his Honour, ^'I had was, whether it micht not be 
the proper course to order the deed to 'be delivered up upon 
some terms, as that the plaintiff should be bound to the extent 
of half the sum secured by this covenant ; but looking to the 
other authorities, Leaf v. Gibbs (4 Car. & P. 466) and Bice v. 

*Lowe 9. Sow«]U 3 Joom 67. 
tMcKindor v. Littlejobn, 4 Jud. 98. 

I Walker «. Wright. 3 Jones 155. 
$ Buil V. Buil, 2Jud. 87. 

II McKindor o. Littlejohn, ubi sup. 
If Buil V. Bail, ub. eup. 
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Gordon (11 Beav. 205), which proceeded upon the equities of 
the parties, it seems to be decided that when once it appears that 
the instrument is not such as it was intended to be, this Court 
holds that the legal effect of the instrument is to be got rid of 
as against the surety. This Court, then, will look at the origi- 
nal agreement between the parties, to see if it appears that thej 
all intended the obligation should be joint and several between 
the co-sureties. In this case the deed was in that form, and was 
prepared and framed by the cpvenantees, who sent it for execu- 
tion to the plaintiff, thereby givins him the clearest intimation 
that his liability was intended to he joint and several. After 
that, it was the duty of the company to inform the plaintiff that 
the deed was not executed by his co-surety, as originally propos- 
ed, and to ascertain his view with respect to his altered position. 
It is impossible to say that it was not materially altered by the 
plaintiff bepoming severally bound, especially in this case, con- 
sidering the relation of the principal debtor to the other surety. 
The pluntiff may have calculated on the influence that person 
might have exercised together with himself in inducing the deb- 
tor to discharge his obligation. I am of opinion, on til^e whole, 
that the plaintiff is entitled to have this deed wholly set aside, 
and, as he was not informed of his altered position, with costs." 



FRAUD ON POWER OF APPOINTMENT. 

The Lady Victoriia Long-WeUesley v. The Earl of Momington, 2 Kay & 

Johns. 143. 

It is a well-established principle, that a person having a power 
must execute it bona fide for the end designedy otherwise the 
appointment, though unimpeachable at law, will be held corrupt 
and void in equity. In accordance with this principle, in the 
above-mentioned case, where a father (Lord Mornington) having 
a power of appointing a sum of money among his children, ap- 
pointed part ot it to a son who had become a lunatic, and was 
in a very infirm and weak state of health in consequence of his 
excesses ; and from the circumstances attending the preparation 
and execution of the appointment, it appeared, from the evi- 
dence, that the father intended it not for the benefit of his son, 
but of himself, — ^it was held by Sir W. Page Wood, V. C, that 
the appointment was a fraud upon the power, and therefore void, 
^^^olding," said his Honour, ''as I do, that the appointment 
has been made by Lord Momington, not for the benefit of his 
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8on, but for his own benefit, it seems to me consistent with the 
whole cbuss of authoritieSy and to follow the principle of the chuss 
of authorities, in which the object of the power was <»kpable of 
entering into a bargain with the father, which this unjTortunate 
gentleman was not, to hold that this is a fraud upon the power, 
that it iis an exercise of the power by which- the father endeay- 
oured to obtain a benefit for himself, which, of course, the Court 
will not allow him to retain ; the consequence is, that the deed 
must be set aside, and Lord Momington must pay the costs of 
this suit." 



HUSBAND AND WIFE— SEPARATE USE— RESTRAINT ON AN- 
TICIPATION—ACQUIESCENCE IN USE OF MONEY BY HUSBAND. 

Bou^ ▼. Ummn. 3 Kay A Johns. 138. 

A wife being entitled to the income of settled property for 
her separate use, without power of anticipation, the trustees al- 
lowed the husband to use £1,000, part of the trust funds, for 
four years. Soon afterwards, the wife separated from her hus- 
band, and then for the first time claimed interest on the X1,000 
for the four years. She admitted she ^'had allowed her hus- 
band to receive her income, so Ions as he behaved to her as a 
husband ought to do." It was held by Sir W. Pa^e Wood, V. 
C, that the wife was not entitled to the interest claimed. ^^ Of 
course," said his Honour, ^the wife could not beforehand con- 
sent to the husband receiving the interest, for she had no power 
of anticipation ; nevertheless, during the period in question, the 
funds were constructively in the husband's hands. He had the 
use of money, for which he was bound to pay interest. Suppose 
he had given a mortgage for it, a state of circumstaCStces, wmch, 
I think, would be exactly the same as this, he would dien have 
been indebted for interest to the wife de anno in annum. It is 
true, there would have been no money in his hands ; but if the 
wife's trustees had appointed a receiver, who had paid the rent of 
the mortgaged property to the husband, it would then fall within 
the ordinaiT rule, which precludes a wife from recovering the past 
income of her separate estate, upon the ground of a supposed 
gift by her of such income to her husband. In Howard v. Lord 
Dieby f 2 0. & F. 634 ; S. C. 8 BUgh, N. S. 224,) the Duchess 
of il'ortolk's case, commented on by Lord St. Leonard, in his 
^ Treatise of the Law of Property, as administered by the House 
of- Lords' (162, 170), lunacy intervened.' In that case, there- 
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fore, the presumption of a gift or agreement on the part of the. 
wife was excluded. In this case, the parties separated within a 
few months after the time when the interest accrued due, and 
the wife made no demand for interest up to the time of separa- 
tion, although she did immediately afterwards. She admits she 
allowed her husband to receive the income of her property gen- 
erally. I can draw no distinction between moneys in the hands 
of the husband, the interest of which the wife might have claim- 
ed, and moneys out on mortgage in the way I have supposed." 



PMNCIPAJi AND AGENT— INSURANCE COMPANY— HOW FAR 
BOUND BY STATEMENT OF LOCAL AGENT. 

Wing V. Harvey, 5 De Gez, Mac. & G. 265. 

A person assured his life in " The Norwich Union Society,'* 
and the policy contained a condition making it void if the assur- 
ed went beyond the limits of Europe without license. He after- 
wards assigned the policy, and the acisignee, on paying the pre- 
mium to the local agent of the society at the place where the as- 
surance had been a£fected, informed him that the assured vas in 
Canada. The agent stated that this would not avoid the policy, 
and received the premiums until the assured died. It was held 
bj the Lordft, Justices, that the society was precluded from in- 
sisting on the forfeiture, and consequently that the policy ought 
to be treated as still subsisting. 



TRUSTEE— BREACH OF TRUST— LIABILITY OF ACTING TRUS- 
TEE, THOUGH NOT AN ACTIVE TRUSTEE. 

Tndch y. Lamprdl. 20 Beav. 116. 

A person acting as trustee will not be able to escape from lia- 
bility, upon the ground that he is not an active trustee, when hj 
acting for conformity's sake he has put it in the power of his 
co-trustee to commit a breach of trust. Thus, where two trus- 
tees properly sold out trust-money standing in their names in 
Consols, and one of them handed a cheque for the proceeds to 
the other, who misapplied it, it was held by Sir J. Bomilly, M. 
R., that both were liable for a breach of trust. '^ It is con- 
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stantly," said his Honour, ^ argaed by counsel, but the conclu- 
sion is as constantly rejected by the Gonct, that a person who 
acts is not an active trustee, and is not liable, because he has 
acted for conformity's sake. It is a contradiction in terms to 
say that a trostree who acts is not an active trustee : by taking 
upon himself the office of trustee, and acting, he becomes, in 
that transaction at least, an active trustee, and is bound proper- 
ly to perform all the duties appertaining to his office." 



AGENT AND PRINCIPAL-^OONTRACT— WHEN IT BINDS AGENT 
PERSONALLY. 

Lmnard t. Robifu<m. 5 Ellis & Bl. 125. 

This was an action on a charter-party, whereby it was agreed 
between the plaintiff, owner of the ship N., then at G^noa, and 
Robinson &; Co., of London, merchants, that the ship should pro- 
ceed to Torrevieja, and there load, from the factors of the said 
merchants, a cargo, ^^ to be brought to, and taken from along- 
side, at merchants' risk and expense, which the said merchants 
hereby bind themselves to ship ;" and should proceed to Memel, 
and deliver, on paying freight : ** thirty running days to be al- 
lowed the said merchants" £r4oading and discharging, and ten 
days for demurrage, at £4t per day. The charter-party was 
signed ^' by authority of, and as asents for, Mr. A. H. Schwe- 
dersky^ of Memel," — ^Robinson ana Co. 

The dechtration set out the charter-party, and averred that 
Schwedersky was a foreigner, not a subject of this realm, resid- 
ing beyond the seas, to wit, at Memel, and claimed from defen- 
dants demurrage and damages for detention ultra: The defen- 
dants pleaded that the agreement was entered into by defendants 
by the authority of, and for, and on behalf of, and as agents 
for, Schwedersky, and not otherwise ; and he was named to, and 
known by, plaintiff, as being defendants' principal at the time 
the agreement was made. On demurrer, the Court of Queen's 
Bench ^ave judgment for plaintiff, the terms of the charter-par- 
ty showing that defendants contracted personally. 
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PARTNERSHIP— PARTNER ENTERING INTO CONTRACTS IN- 
CONSISTENT WITH HIS DUTY. 

\Lock v., Lynam. 4 Ir. Ch. Rep. 188. 

Two persons entered into a series of agreements by which they 
agreed to act as partners in obtaining contracts for the supply 
of the troops in Ireland. One of the partners, during the con- 
tinuance of some of these agreements, entered into secret 
arrangements with some other persons, by virtue of which he 
was to share in the profits of similar contracts, if obtained by 
them. The former partner haying taken proceedings in 
Chancery, claiming a right to share in the profits of all such 
secret arrangements, it was held by the Lord Chancellor of 
Ireland that he could not sustain such claim by merely proving 
his own a^eement and the existence of such secret arrange- 
ments, and directed an inquiry into the particulars of such 
arrangements. His Lordship, after stating Brereton v. Wookey 
(6 MsSd. 367.), Russell v. Austwick (1 Sim. 52.), Glassington v. 
Thwaits (1 ^S. & S. 124.), adds : " Besides the cases above- 
mentioned, I have been unable to find any having much bearing 
on the subject ; and from them I would ciraw the conclusion that 
the question in each case is, whether there is anything in the 
character of the dealing betweeti the parties which raises a con- 
tract, express or implied, that neither of them shall enter into 
another agreemant of a like character." 

The old Fren^ law on this subject appears to have gone rather 
further than our jpwn does in rendering a partner liable for such 
contracts with tbird parties. The following proposition is laid 
down and illustrated by Pothier: **M^me dans les society parti- 
culieres, si le march^, que cet associ6 a fait pour son compte par- 
ticulier, ^tait un marche avautageux qui convint sL Tesp^ce de 
commerce qui fait llobject de la soci^t^, et qu'il eiit 6t£ de Tint^r^ 
de la soci^t^, de fijre pour le compte de la soci^te, cet associe 
pourra ^tre* oblig^ par ses associ^s d rapporter a la masse de la 
soci6t^ les choses qu'il a acquises par ce march6, car il n'a pas d^ 
pr6f6rer sou int^r^t particulier d celui de la 80ci^t6, ni enlever sL la 
soci6t6 ce march6 qui lui ^tait avantageuz, en le faisant pour son 
compte particulier. 

'^Par ezemplCi si deux personnes se sont astoci^s pour faire 
valoir un gros cab«ret, et que Tune d'elles, trouvant sL acheter une 
partie de vin 4 une prix avantageux, Tachete pour son compte 
particulier, des deuiers de la societe qu'elle avait entre les mains ; 
il faut examiner si, lorsqu'elle a fait ce marcb6, il 6tait de Tint^r^t 
Ide la soci6t67e le faire pour le compte de la soci6t6, qui n' avait 
plus de vin que pour peu de temps pour Tentretien du cabaret : en 
^ce cas, elle n'a pas dO faire ce march6 pour son compte particulier. 
Mais, si lorsqu'elle a fait ce march^, le cabaret ^tait garni de vin 
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pour plusieora annei^fl, et qu'elle ait fait ce roarcM pour 8QQ compte 
particdiier, afin de reTendre ce vin en gros, dans i'esp^rance d'en 
tirer du profit, Tobjet de leor Kociet^ n'6tant pas un commerce en 
gros, son associe n'y poarra pretendre de part" — ^Pothier, toL iii., 
Traits du Contrat de Soci^te, s. 50 \ Pothier on Partnership, by 
Tudor, p. 40. 



INSOLVENCY— LIMITATION BY SETTLOR OF fflS PROPERTY 

IS VOID. 

IhihemaUcr of CoMey'g Trusts. 4 Ir. Ch. Rep. 247. 

In tliiB case it was held by the Lord Chancellor of Ireland 
that a limitation in a settlement of the settlor' g property to him- 
self for life, or until he shall become insolveiUy with a proyisi<m 
that it shall go oyer on his insolyency, is not yalid. ^^ Consider- 
ing/' said his Lordship, ^Hhe question in general terms, it is 
strange how little authority is to be found on this particular 

Juestion of insolvency. On the analogous case — bankruptcy — 
kere is a continuous course of authorities from a very early 
period, approved and affirmed by Lord Bedesdale and Lord El- 
don, and on that point no question can now occur. It is clear 
that when a person, a trader at the time, or who afterwards be- 
comes so, limits his own property to himself for life, with a pro- 
vision that it is to go over in case of his bankruptcy, such a lim- 
itation is void as against his assignees. It was, however, con- 
tended, that there is no authority to extend that class of deci- 
sions to the case of assignees in insolvency, and without doubt 
there is little authority upon the subject." After referring to 
Phipps V. Lord Ennismore (4 Buss. 131.), Hull v. Cooper (Smy. 
60.), Gill V. Morgan (Smy. 60.) and Synge v. Synge (4 Ir. Ch. 
Rep. 262.), his Lordship adds, ^^ Though there is no printed au- 
thority to be produced on the subject, reference was made to an 
unreported case, which seems to me exactly in point, Ferguson 
V. Byrne, which was heard before my predecessor. Lord Plunket, 
when he held the Grreat Seal in this Court. I have examined 
the registrar's book, and the original bill in that cause, which 
fully bear out the statement of the case made by the counsel. 
That was a bill to raise the amount of a jointure, and certain 
sums of interest, which were to be available on the insolvency 
or failure in circumstances of the husband of the plaintiff; and 
the prayer of the bill was, to ascertain from what tune he became 
insolvent, and that his charge should be deemed in priority to 
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charges created by B. Ferguson, the grantor and tenant for life. 
The statement of Mr. M'Douall, who was counsel in the case, 
is that the case was fully argued, but that the creditors, {torn a 
feeling of compassion, admitted the claim of the wife to her 
jointure ; and the notes on the registrar's book show that he was 
justified in the statement that the Lord Chancellor thought the 
limitation void. I cannot take any distinction between the case 
of general creditors and general assignees ; and I think, if the 
limitation be void, they are void altogether. Under these cir- 
cumstances, it seems to me that the case of Ferguson v. Byrne 
is an authority binding in this Court : and in addition, I do not 
see any valid distinction between this case and Phipps v. Lord 
Ennismore, and the decisions- in cases of bankruptcy." 



MEASURE OF DAMAGES IN BREACH OF CONTRACT FOR DE- 
LIVERING OF A CHATTEL. 

Fletcher v. Tayleur, 17 C. B. 21. 

The action in this case was brought to recover damages for 
the breach of a contract for the building and delivery of a ship, 
which ought under such contract to have been delivered on the 
Ist of August, 1854, but was not in fact delivered until March, 
1855. 

The vessel was intended bv the plaintiffs — and from the nature 
of her fittings the defendant must have knoi|;zi tke fact — ^for a 
passenger ship in the Australian trade. 

The cause was tried at the last Liverpool assizes before Crow- 
der, J., who, referring to Hadley v. Baxendale (9 Exch. 341), 
directed the jury in regard to the proper measure of damages in 
these terms, that " where two parties haVe made a contract which 
one of them has broken, the damages which the other party 
ought to receive in respect of such breach of contr^*ct sh^ld be 
such as may fairly and reasonably be considered either arising 
naturally, that is, according to the usual course of things, from 
such breach of contract itself, or such as may reasonaibly be sup- 
posed to have been in the contemplation of both parties at the 
time they made the contract as the probable result of the bresich 
of it." The jury, under the above direction, assessed the dam- 
ages at 2,760Z. — the difference between the net freight which 
the vessel probably would have earned had she been delivered 
at the time stipula^ted for, and the amount actually earned by 
her when delivered some months later — ^freights in the particular 
trade having ad interim considerably fallen. 
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A new trial having been moved for on the ground that the 
damages were excessive, was refused, they not having been ex- 
travagantly UxgOy by the Court, which likewise threw out some 
hints as to the true mode of assessing damages in actions for 
breach of contract, which are well deserving of attention. Thus, 
Jervis, C. J., remarked that " it would be extremely convenient 
if there were some general rule as to the measure of damages 
applicable to all cases of breach of contract, rather than that 
the matter should be left at large. Mai/ it not be that the 
breach of a mercantile contract may be susceptible of estimation 
according to the average per-centage of mercantile profits? 
And Wles, J., added — " It certainly is very desirable that these 
matters should be based on certain and intelligible principles, 
and that the measure of damages for the breach of a contract 
for the delivery of a chattle should be governed by a similar 
rule to that which prevails in the case of a breach of a contract 
for the payment of money. No matter what the amount of in- 
convenience sustained by the plaintiff in the case of non-pay- 
ment of money y the measure of damages is the interest of the 
money only : and it might be a convenient rule if the measure 
of damages in such a case as this was held, by analogy, to be 
the average profit made by the use of such a chattle." The 
method thus suggested for measuring the damages is obviously 
somewhat different from that usually adopted by the jury under 
circumstances similar to those above presented, and might not 
improbably often conduct to a result more satisfactory and equit- 
able than that which could be arrived at according to the present 
system. 



RAILWAY COMPANY— LIABILITY OF COMPANY FOR INJURY 
RESULTING FROM DEFECTIVE FENCifS OR NEGLIGENCE OF 
THEIR SERVANTS— STRAY CATTLE. 

I%e Midland Railway Co. App., Daykin, Resp.^ 17 Com. B. 126. 

A colt strayed from a field on to a public road, abutting upon 
which was a yard not fenced from a railway, the gate of which 
was, through the neglect of the company's servants, left open. 
Whilst the colt was being driven back to the field by the ser- 
vants of the owner, it escaped into the yard, and thence on to 
the railway, where it was killed by a passing train. The Court 
of Common Pleas held, that the Company was responsible. 
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ELECTRIC TELEGRAPH— CONTRACT FOR CONVEYANCE OF 
MESSAGE— REASONABLENESS OF CONDITION RESTRICTING 
THE COMPANY'S LIABILITY. 

6. Mac Andrew v. The Electric Tdegraph Company. TT Com. B. 3. 

The 66th section of the Electric Telegraph Company's Act, 
1855, 16 & 17 Vict., c. 208., enacts, "That the use of any 
electric telegraph erected or formed under the provisions of the 
Act for the purpose of receiving and sending messages, shall, 
subject to the prior rights of use thereof for tike service of her 
Majesty, and for the purposes of the company, and subject also 
to such reasonable regulations as may be from time to time made 
or entered into by the company, be open for the sending and re- 
ceiving of messages by all persons aUke, without favour or pre- 
ference." 

The plaintiffs sent a message to the defendants' office, to be 
transmitted by their telegraph to a vessel lying off Exmouth, 
requiring the master to proceed with her to Hull. The message 
was received by the defendants, subject, amongst others, to the 
following condition : " The company will not be responsible for 
mistakes in the transmission of unrepeated messages, firom what- 
ever, cause they may arise.'' In the transmission of the mes- 
sage (which was an unrepeated one) "Southampton" was by 
mistake substituted for "Hull," in consequence of which the 
vessel went to the former place, and the plaintiffs sustained loss 
in the sale of the cargo (oranges) at a bad market. The Court 
of Common' Pleas heldj that the above condition was a reasona- 
ble one within the 66th section of the Act, and afforded an ac- 
swer to the action. 



RESTRAINT OF TRADE— AGREEMENT AS TO RESIDING OR 
CARRYING ON BUSINESS WITHIN CERTAIN LIMITS- 
PLEADING. 

Dendy v. Henderson. 11 Exchequer, 194. 

By agreement between the plaintiff, a solicitor, and the de- 
fendant after reciting that the plaintiff, being manager of certain 
estates at T., and finding it expedient to establish an office there 
for the transaction af law and other business, had proposed to 
appoint the defendant as resident clerk there, it was agreed, 
that the defendant should reside at T. ; and that, in conside- 
ration of his services^ the plaintiff should pay him a certain 
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salary ; and that either parly might determine the agreement 
by a certain notice ; and that the defendant wonld not, for the 
space of twentjr-one years, notwithstanding the decease of the 
plaintiff, reside in the parish of T., or iri£in twenty-one miles 
thereof, or can^ on therein or within the distance aforesaid, 
daring the period of twenty-one years, any business of the 
description of that carried on mider the agreement : Heldj j^er 
Pollock, G. B., Alderson, B., and Flatt, B., that the restriction 
Was not unreasonable and was good in law ; j^> Martin, B., 
that the agreement was valid, for if the restnction as to resi- 
dence was void, that as to not carrying on business was eood. 

The declaration alleged as a breach that, after the determi- 
nation of the agreement, the defendant resided in the parish of 
T., and during the said period of twenty-one years carried on 
bnsiness in the said parish of the description of that carried on 
under the agreement. The defendant pleaded to the first breach, 
that, although the defendant resided in the parish of T., yet he 
did not reside for the purpose or with the intention of carrying 
on business of the description of that carried on under the agree- 
ment. The Court of Exchequer AeU, that, where the allegation 
in the declaration was to be read as one or two distinct branches, 
the plea was bad. 



SHIPPING— REGISTER NO EVIDENCE OF OWNERSHIP, SO AS 
TO FIX THE PARTY REGISTERED FOR CONTRACTS ENTERED 
INTO ON BEHALF OF THE SHIP BY THE MASTER. 

Myers v. WiOU. 17 Com. B. 77. 

This was an action brought by the plaintiffs against the defend- 
ant, as the alleged owner of the ship Cetty for the nonconvey- 
ance of a cargo of guano, in pursuance of the terms of a memo- 
randum of charter and bill of lading, entered into with the 
master, and for advances made in pursuance of such agreement. 

The ship in question sailed, in January, 1851, from England, 
and in August following the defendant advanced money to Brun- 
ders, the then absolute owner, receiving from him, by way of 
security, a bill of sale of the ship, accompanied by a letter as 
follows: ^' You have this day (August the Ist, 1851,) given me 
vour acceptance for lOOOZ. against the inward freight of my 
Darque the Oett^ which vessel I am ejecting will load home 
from the Pacific ; and it is understood she is to be consigned to 
you inwards on arrival, and you are to reimburse yourseu from 
14 
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her inward freight accordingly. Meanwhile, as collateral 
security, I have executed a hiB of sale of the vessel to you, 
which you can get duly registered ; on the return of the vessel 
to this country, and the due repayment to you of the above- 
mentioned sum of 10002., the vessel is to be again returned to 
me." The defendant registered the bill of sale on the 2nd of 
August, tl851. In December, 1851, the plaintiffs entered into 
the agreement now in dispute with Leith, the captain, without 
any notice of the state of the ownership. 

The Court of Common Pleas held^ upon a special case, in 
which it was agreed that the Court should draw such inferences 
of fact as a jury might draw, that the defendant was not liable 
as owner, that the register was per se no evidence of ownerfihip, 
but that the Court might look at all the circumstances, to see 
whether it was the intention of the parties, at the time of giving 
the bill of sale, that the defendant should become the absolute 
owner of the ship, so as to be liable for contracts entered into 
by the captain for the benefit of the ship, or whether he was to 
take her merely as security for his advance. 

"It is admitted," said Chief Justice Jervis, "that the law is 
now different from what it was formerly supposed to be upon 
this subject. For a long time the courts, and parties interested 
in these questions, were in the habit of looking to the register, 
and to the register only; and that was considered, without more, 
to be absolutely conclusive as to ownership, and consequently 
conclusive of liability on the part of the person who so appeared 
as owner. But it has now been comparatively long settled, that 
this, like every other case, depends on contract, and. that the 
question is, with whom was the contract made ; and that depends 
upo n another question, not very well understood, namely: 
Whether the master was the agent of the party sought to be 
fixed with liability in respect of a contract made by him. It is 
admitted that, where the party is mortgagee of the ship only, 
taking merely the security of the ship, without intending to 
incur any of the liabilities incident to ownership, the bare cir- 
cumstance of his being entitled to the vessel, and by subsequently 
entering upon the possession entitling himself to the earnings 
of the ship, will not make the master his agent so as to bind 
him in respect of contracts entered into by him as master after 
the date of the mortgage : not because he is not entitled to the 
profits, as is said to be the reason in some of the older cases; 
but because, applying the modern doctrine of principal and 
agent, it never was the intention of the mortgagee, when he took 
the security of the vessel, to adopt the master as his agent so as 
to be liable for contracts made by him. It is now well under- 
stood that we are not bound by the register, but may look at 
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the real transaction between the parti^, in order to ascertain 
whether that ^hich appears to be a legal title in a particular 
person, the person registered as owner, is or is not a legal title. 
That being so, we must look at the facts stated in the face of 
this special case, and see what was the real intention of the 
parties. It seems to me to be perfectly plain, whatever may be 
the rule in Courts of Equity, as to whicn I will say a word imme- 
diately, that the parties did not intend that Mr. Willis, the de- 
fendant, should, for the consideration of lOOOZ., become the 
owner of a vessel confessedly worth several thousands, and in 
the course of earning many hundreds more. But he has given 
to him a bill of sale, whicn gives him an inchoate title, which 
may be perfected by registration at his option^ accompanied by 
a paper or collateral agreement, showing that, although he may 
on the register appear to be the owner, his title is defeasible on 
the repayment of the lOOOt" 



VENDOR AND PURCHASERr-PURCHASER'S LIEN FOR PREMA- 
TURELY-PAID PURCHASE-MONEY. 

Wjifihes y. Lee. 3 Drew. 396. 

In this case, the question arose upon demurrer, whether a 
purchaser, having entered into a contract to purchase an estate, 
and paid the purchase-money, or any part of it, and the contract 
afterwards went off, he had a lien upon t^e estate for the pur- 
chase-money so paid which he could enforce in Equity, in the 
same manner as a vendor claiming a lien fot unpaid purchase- 
money; and it was held by Sir R. T, Kindersley, V. C., that a 
bill filed by a purchaser claiming a lien for the deposit, repudi- 
ating the contract, and praying the delivery up of the contract, 
was not demurrable. " Suppose a person,** said his Honor, "abso- 
lute beneficial owner in fee of an estate, contracts to sell it, and 
the purchaser pays a deposit in part-payment of the purchase- 
money, and by reason of the vendor being unable to make a 
title, or from any other reason, not being misconduct on either 
side, the contract goes off, and cannot be completed, has the 
purchaser a lien on the estate for his deposit ? That is a most 
important question. If there is a right of lien, as that is a right 
in equity, it follows that it must be capable of being enforced 
bybilL 

'^ Now that question I have looked at in three different points 
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of view. First, with reference to natural justice, irrespectively 
of any specific rule of law; and it does appear to me that it is 
consistent with natural justice, that if a purchaser, on the faith 
of the contract being completed, and the estate becoming his, 
has advanced money in payment, or part-payment, for the 
purchase, he has advanced it under circumstances which entitle 
him to say, 'If you cannot complete, not only are you bound 
to give me back my money, but 1 have a right trfa lien on the 
the estate.' 

"Secondly, with reference to the general law of this Court, — 
I do not mean with reference to decided cases, but to the 
general law and principles of this Court, — ^this is clear, that 
^e vendor, if he has parted with the estate to the purchaser 
before he has got his money, has a lien for it on the estate; that 
is unquestionable. Now, does the right of the purchaser^ if the 
contract goes off, stand in principle on the same footing as that 
of the vendor? The only distinction that occurs to me is this: 
The vendor, when he contracts to sell his estate, is owner, — ^he 
has the estate in his own possession, at least under his own 
control, and when he contracts to sell, his right is to say, " I 
will convey the estate when the purchase-money is paid, but till 
that is done I ¥rill not convey it.' Th^t right creates a lien of 
itself, very analogous to the Common Law lien ; and that lien, 
which exists before conveyance, still continues , it is not a new, 
but the same lien. But with regard to the purchaser, he has 
not the estate in his possession, and his lien is not in its origin 
the same sort of lien. as that of the vendor. But when a con* 
tract is made, and then goes off, it appears to me that, in prin* 
ciple and justice, the equity of the purchaser to a lien on the 
estate ought to stand on as good a footing as the lien of the 
vendor after conveyance. A difSculty has been suggested, that 
with regard to a vendor, by taking an additional security for the 
purchase-money, as a general rule, he loses his right to his lien, 
and a purchaser does not. The ground of the distinction I am 
at a loss to understand. But, however that may be, it appears 
to me that, on the principles of equity and justice, the purchaser, 
when the contract goes off, has a lien. 

" Then the third point of view is with reference to the autho- 
rities ; and it appears to me that they are in favor of the lien. 
Besides some two or three dicta which have been referred to, 
the leaning of which is to some extent to support the doctrine 
of lien, we have in Burgess v. Wheate a clear enunciation of 
the proposition that such an equity does exist. In that case, 
Sir Thomas Clarke said : ' Where conveyance is made prema- 
turely, before money paid, the money is considered as a lien on 
that estate in the hands of the vendee. So, where money was 
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paid prematurelyy the money wonld^ be oonaidered as a liea on 
the estate in .the hands of the vendor for the personal represen- 
tatives of the purchaser/" His Honor, after referring to 
Maokreth v. Symons, (15 Yes. 845,) where the doctrine of Sir 
Thomas Clarke was quoted without disapprobation, and to Lord 
St. Leonard's opinion, in his work on v endors and Purchasers, 
(2 Sug. y. k P. 857, $2nd ed.,) adds: ^^I do not see what mis- 
chief could result from entertaininff a bill for the single purpose 
of establishing the right to a lien for the deposit ; and if it were 
necessary for me now to determine the question of the right to 
a lien, I should feel great difficulty in getting over the autho- 
rities on the subject — ^the dictum in Burgess v. Wheate, the 
observations of Lord Eldon in Bfackreth v. Symons, and the 
opinion *of Lord St. Leonard's, especially as I think natural 
justice is strongly in favor of the doctrine." 



OORPORATION AQGRBaATS-UABILITY OF, ON CONTRACT 
NOT UNDSR SEAL. 

Auiiraiian Bayal MaU Steam Nmriaaium Company v. Manetti. 11 Szoh. 
22S.Sender9on v. Auttralian Mail Steamrpacket Company. 5 SUis k 
BL 709. 

The plaintifb in the first of these actions are a company 
incorporated for the purposes of conveyins mails, passengers, 
and cargo between Great Britain and the Gape of Good Hope 
and Australia, and for that purpose to construct and maintain 
steam and oUier vessels, and to do all such other matters as 
might be incidental to such undertaking; and the . action was 
brought on a parol contract between the plaintiffs and the 
defendants, for the supply by the latter to the company of the 
ale in question. The ale was duly deliver^ and paid for by 
theplaintifb, but turned out to be imfit for use. 

Tne Court of Exchequer held that the defendant was liable, 
although the contract was not under the seal of the company. 

The Australian Royal Mail Steam Navigation Company are 
incorporated for the purposes of trading as shipowners, and one 
of their ships being at Sydney, supposed to be unseaworthy and 
uninsurable, the plaintiff undertook a voyage there, to endeavor 
to bring her home, and the company promised, by parol, to pay 
his expenses, make him a furtner sllowance of 502. a month 
whilst away, and pay him further remuneration. 

An action having been brought for breach of this agreement, 
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the question of the liability of the company was raised on. the 
pleadings, and the Court of Queen's Bench held that the cor- 
poration, being incorporated for a special purpose, as a trading 
company, was bound by the contract, as being made in further- 
ance of the purpose of their incorporation, though not under 
seal. 

*^*In this case, Mr. Justice Crompton intimated that the 
decision conflicted with the decision of the Court of Exchequer 
in Diggle v, London and Blackwall Railway (5 Exchequer, 442), 
and wished, for that reason, that the plaintiff should have been 
driven to the Court of Error; but the Court were unanimous 
upon the point before them, as to the contract not requiring the 
common seal. 



PRACTICE— INSPECTION OF DOCUMENT— AFFIDAyiT— 
DISCOVERY. 

WrigJU v. Money. 11 Exch. -209, 

The Court refused to grant an order for the inspection of a 
document upon an aflSdavit made by the defendant, which stated 
that the plaintiff's claim was for money lent to the defendant's 
wife ; and that the first intimatiou, which the defendant received 
of such claim was after the death of his wife, but on the day of 
her death, when the plaintiff showed the defendant an account 
book, which the plaintiff stated contained accounts between him- 
self and the defendant, and in which the defendant believed the 
sum claimed was charged against him ; and that he was desirous 
of knowing whether the money was advanced before or after his 
marriage with his deceased wife. 



SALE OF GOODS— PROPERTY AND RIGHT OF POSSESSION, 
HOW PASSED. 

Godts V. Rose. 17 Com. B. 229. 

This was an action of trover, to recover a quantity of rape-oiL 
The plaintiff having a quantity of rape-oil at Humphrey's 

wharf, contracted to sell five tons thereof to the defendant. 

The bought-note was as follows : — " Bought for account of Mr. 
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W. A. Rose, of Mr. H. A. Gh>dt8, fire tons of first quality 
foreign refined rape-oil, at 53«. per cwt., usual allowances, to be 
free delivered, and paid for in fourteen days, in cash, less 2^ 
per cent, discount." 

The plaintiff sent an order to the wharf, directing the wharf- 
inger to transfer into the defendant's name five tons of the oil; 
and the wharfinger's clerk made the usual entiy in his book, 
and gave the plaintiff's clerk a transfer-order, addressed to the 
defendant, acknowledging to hold the five tons for him. The 
plaintiff's clerk took the invoice and transfer-order to the 
defendant's counting-house, and offered them to him, at the 
same time demanding a cheque for the amount. The defend- 
ant, without (as the jury found) the consent of the plaintiff's 
clerk took the transfer-order, but refused to give a cheque. 
The clerk thereupon returned to the wharf, and gave notice to 
the wharfinger not to deliver the oil to the defendant. In 
defiance, however, of this notice, the oU was afterwards delivered. 

The Court of Common Pleas held that, under the circum- 
stances, neither the property, nor the right to the possession 
thereof, passed to the defendant. 

"K it were necessary," says Mr. Justice Willes, "to pro- 
nounce an opinion upon the construction of the contract, I 
should have little hesitation in holding it to be, that the seUer 
should have the option of the time of delivery, and that then 
the buyer should have the goods only upon payment of the 
price. I, however, proceed upon this ground, that the property 
in the oil was in the seller at the time of the contract, and that 
nothing which took place between him and the buyer had the 
effect of takinsthat property out of the former, and vesting it 
in the latter. This was not a contract for the sale of any specific 
and ascertained parcel of oil; but for five tons out of any oil of 
the character specified. The contract is simply a contract for 
the sale of five tons of oil of the description therein mentioned. 
Now, when one man sells to another goods which are not speci- 
fically defined, it is necessary that they should agree upon what 
is to be delivered in fulfilment of the contract. The seller has 
the option of delivering, and the buyer of accepting, goods of 
the kind mentioned, subject to their being of the quality con- 
tracted for. In the present case, the seller, for the purpose of 
doing this, selects certain casks of oil as the oil which he 
tenders to answer the contract on his part ; and he sends his 
clerk to the wharfinger with an order to him to hold these par- 
ticular casks for the buyer, which the wharfinger assents to do. 
Still, however, there is no assent on the part of the buyer. 
The seller's clerk then goes to the buyer, and, producing the 
transfer-order he had obtained from the wharfinger, offers to 
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give it to him, subjecty however, to the condition that he shall 
receive a cheque in retom. The buyer takes the transfer-order, 
but declines to give the cheque; he does not assent to the 
appropriation of the particular casks of oil, as a fulfilment of 
the contract, upon the terms upon which alone the seller was 
content to make it. There was no agreement ad tdem^ as to 
the appropriation, and consequently no properly passed. The 
law upon the subject of the passing of the property in goods by 
appropriation is well laid down by JParke, B., in Dizon v. Yates 
(o jB. k Ad. 84), where he observes upon a note of my brother 
Manning. ^ I take it to be clear,' said the learned judge, ^ that, 
by the law of England^ the sale of a specific chattel passes the 
properly in it to the vendee, without delivery. The general 
doctrine that the properly in chattels passes by a contract qf 
sale to a vendee witnout delivery, is questioned in Bailey v. 
Culverwell (2 M. ft R. 566), in a note by the reporters; but I 
apprehend the rule is correct as confined to a bargain for a 
specific chattel. Where there is a sale of goods generally, no 
proper^ in them passes till delivery, because until uen the verr 
goods sold are not ascertained; but where, by the contract itself, 
uie vendor appropriates to the vendee a specific chattel, and the 
latter thereby agrees to take the specific chattel, and to pay the 
stipulated price, the parties are then in the same situation as 
they would be after a delivery of goods in pursuance of a 
general contract. The very appropriation of the chattel is 
equivalent to delivery by the vendor, and the assent of the 
vendee to take' the specific chattel, and to pay the price, is 
equivalent to his accepting possession. The effect of the con- 
tract, therefore, is, to vest the property in the bargainee.' The 
property in goods not specific, therefore, certainly does not pass 
to tne vendee until he assents to the appropriation made by the 
vendor, and upon his terms. An essential mgredient was want- 
ing, — ^viz.» payment. If the seller had no right to impose that 
condition, the buyer might hftve had his remedy bv action, But, 
no property passing, the plaintiff retained his right to the oil, 
and consequently is entitled to a verdict." 
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OROSSE]M)H]K)UBS-N]XK>TIABIL^ OF.— NEW TRIAL. 

Carhn and amdher t. JBrtUmd. Jan. 11, 1856. 

(Court of Common Ploaa.) 

HM, ralbiinf a rale niti to Mt uide the reidict hr the deftDdeat lor a oew trial, that 
the mere eroeaiDf a cheque to a banker doee not lunit ita nefotiability where made 
payahle, ** or to bearer." It merely entaili that doe eaatiea ehonld be ezereieed. 

The qneetiooB of ftena jEdet in aneh payment and whether valne wai fi?en are prop- 
erly left to the jury. 

A rale for. a new trial cannot be granted on aiBdavita which do not apecify the namet 
of perMma wlio depose to lacu contrary to the eridence on trial ; nor on the pay- 
ment of the eoets into Conrt. 

This was a motion for a role niri to set aside the verdict for 
the defendant, and for a new trial, of this action which was 
broneht by the plaintiffs, who were sblicitorSi to recover the sum 
of 8§{. los. 10a., tiie baUnce of a cheque cashed bv the defen- 
dant to their clerk, who was entrusted therewitii for payment 
into the bank of Messrs. Dixon k Co. It appeared that the 
cheque, which was for 482. 17«. 11(2., was drawn on Messrs. 
Masterman & Co. and crossed to the plaintiffs' bankers, and that 
their clerk had omitted to pay it in, and that the defendant, who 
was tiie projmrietor of tiie r'alcon Tavern, Fetter Lane, had 
cashed it. The clerk subsequently paid in 152. 14«. Id. to the 
plaintiffs' account. On the trial before Lord CanvfheUy C. J., at 
the last sittings at Guildhall, the defendant obtained a verdict 
on the plea that the cheque was not the property of the plain- 
tiff, and that he had cashed it in a fair way of business. 

E. Jame9 in support .and on affidavits negativing the cheque 
being bona fide cashed by tiie defendant in the course of his bu- 
siness. 

The Court said that as the affidavits did not give the names of 
the persons statins the facts contrary to what was adduced in 
evidence, they couM not be acted on, nor could the rule be grant- 
ed simply on the plaintifls' paying the amount of costs into 
Court. As to the misdirection, the jury were to consider whe- 
ther the defendant took the cheque bona fide and gave value for 
it. It was quite clear that this was a cheque payiuble to bearer, 
and as such negotiable, and the question was, not whether it 
ought to have b^n paid into the bankers to whom it was crossed 
but whether, being negotiable as payable to the bearer it could 
be restrained. It was very true that the nature of the instru- 
ment oast on the party cashing it due caution, but when tiiat had 
been once established, the case was at end. The application, 
however, might be renewed on amended affidavits.* 

* A role niH wai anbeeqnently granted. 
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COMMISSION AGENT.— ACTION TO RECOVER, ON SALE OF AD- 
VOWSON.— REVOCATION OF AUTHORITY. 

Simpson and another v. Lamb, Jan. 14, 1856. 

(Court of Common' Pleas.) 

The defendant employed the plaintiffs to sell an advowson agreeing to giro 52. per cent 
on a sale, and it appeared that they agreed to relinquish their osaal fee of three gui- 
neas on registering. The defendant afterwards sold the advowson, but without the 
plaintiffs' interrention : Held^ that they were not entitled either to charge commiB- 
sion or to be paid for their expenses and trouble incurred. 

This was a motion for a rule nisi to set aside the nonsuit, and 
for a new trial of this action which was brought by the plaintiffs, 
who were clerical agents, to recover their commission on the sale 
of an advowson belonging to the defendant. It appeared that 
the defendant wrote to the plaintiffs in answer to an advertise- 
ment for an advowson, and afterwards stated it was near Bye in 
Sussex, and that the price was 15,000Z. The plaintiffs thought it 
would not suit, and offered to sell it to some one else, on the terms 
of three guineas for a register fee and five per cent, on the pur- 
chase money, but it was subsequently arranged that the five per 
cent, should onlv be charged for commission. The defendant 
then sent the full particulars to the plaintiffs, who endeavoured 
to dispose of the property, but ultimately, on the defendant call- 
ing in December last, he informed them he had himself sold the 
property. On the trial before Cresswell, J., at the last Lewes 
Assizes, a nonsuit was directed. 

Bovill and Baddeley showed cause ; M. OhamhevB and Jacobs 
in support. 

The Court said that there was no doubt that the authority 
given to the plaintiffs was revocable, and did not necessarily car- 
ry with it the power of revoking it without remunerating the 
plaintiffs for their trouble and expenses incurred. Ordinarily if 
a person employed an agent he could not revoke the authority 
without paying for such trouble and expense, but in this partic- 
ular case the evidence showed that the plaintiffs were not to be 
paid unless they effected a sale, and the rule would therefore be 
discharged. 
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HUSBAND AND WIFE— LIABILITY FOR EXPENSES OF SUIT 
FOR DIVORCE A MENSA ET TIIORO. 

Brown and another v. Ackroyd. Jwa, 17, 1856. 

(Court of Queen's Bench.) 

Held, that a hosbanl is liable to the expenses of a suit in the Eccleaiaetical Court for 
a dirorce dmenga et iharo an the ground of cruelty, but that the proctor is bound to 
make out a reasonable case of apprehension of violence. 

The institution of such a suit is not justified by evidence only showing a temporary 
difference between the parties. 

This was a rule nisi granted on November 3 last, to set aside 
the nonsuit and enter the verdict for the plaintiffs in this action. 
It appeared that the plaintiffs^ were proctors at York, and brought 
this action to recover for work and labour performed by ihem in 
the Ecclesiastical Court in endeavoring to obtain a divorce, a 
mensa et thoro^ for the defendant's wife on the ground of cruel- 
ty. On the trial before Platt^ B., at the York Assizes, it was 
admitted that the defendant's wife had retained the plaintiffs in 
the year 1854, and alimony to the amount of 200Z. a year was 
decreed to the wife, pendente lite. The costs had been then 
taxed and paid by the defendant. The suit was not then pro- 
ceeded with, but subsequently certain witnesses were examined, 
and the present action brought to recover the costs thereby oc- 
casioned, upon the suit becoming abated by the death of the de- 
fendant's wife in February last. The questions arose whether 
the plaintiffs' claim could be considered as a necessary, and whe- 
ther the wife had left the defendant's house under such circum- 
stances as to clothe her with credit. 

S. Sill and Wills showed cause against the rule, which was 
supported by Knowles and Addison. 

The Court said, that the husband was liable when the proceed- 
ing was for the wife's protection, and a divorce, a mensa et thorOj 
was in the same manner necessary as wh^re articles of the peace 
were exhibited, and for the expenses of which he was liable; 
Shepherd v. Mackoul, 3 Campb. 326. Her proctor was, how- 
ever, bound to make out a reasonable case of apprehension of 
violence. In the present case the evidence only showed a tem- 
porary difference between the parties, and afforded no occasion 
for the suit. The rule would therefore be discharged. 
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RAILWAT COMPANY.— TIME TABLES.— ACTION FOR BREACH 
OF CONTRACT AND FALSE REPRESENTATION. 

IknUm T. Greta NaHkem BaSkoaiy Company. Jan. 19, 1856. 

(Court of Qaeen's B«tioh.) 

A nflway eomiMuiy, by time tablat prepared end exhibited to pnblie ▼iew by the de- 
Imdeate' aathori^, etated that a train left P. at a eertahi hoar and went on to H. 
tlie mme night. The latter part of the ronte waa on another eompany'a line, who 
gave notice of their diacontinninf their train, but the delbndanta atill eontinoed the 
former time tablea : Held, that the plamtiif, who had attended at the defendants' au- 
tion in eonaeqoence, and applied for a ticket to H,, and waa only giren one to the 
junction, waa entitled to ane for the damagea he had thereby aaatained by hia deten- 
tioB at the JnnctioB. 

It appeared that the defendants b^ their time tables for March 
last, which were prepared and exhibited to public yiew by their 
anthority, stated that a train left Peterborough at a certain hour, 
and went on to Hull the same night, bat it appeared that the 
railway company, whose train met the defenduuits' - one at the 
Milford Junction, had given notice on February 27, that their 
train would be discontinued. The defendants stilf continued thdr 
former tables, and the plaintiff in consequeiice applied for a 
ticket to Hull, when he was informed he could not go beyond the 
Milford Junction Station that night ; and he thereupon brought 
this action in the Clerkenwell County Court to recover damages 
for his detention there, by reason of their breach of contract or 
false representation. The matter now came on in the form of a 
special case on the suggestion of the County Court Judge. 

Majfnard for the plaintiff; Sugh HiU for the defendants. 

The Court said, that the plaintiff was entitied to recover both 
on the ground that there was a contract for and a false repre- 
sentation. It was the same as if the defendants should publish 
a contract in express terms, that in consideration of their custo- 
mers coming to a particular station at a particular hour a train 
would run, and that on paying the fare he should have a ticket 
to any other (Station. A prejudice must result to any penJbn 
who came, having made arrangements with a view thereto, and 
tendered his fare. It was a promise made to the public gene- 

E, and was the same as if the parties were present, upon the 
^nuance of a condition, upon the compliance with which it 
me absolute. And tiie fact that part of the line was not the 
defendants property, made no difference. With respect to the 
fSiklse representation, the time table was published after notice 

S'ven to the defendants that the train would be discontinued, and 
ley knew it to be false. The plaintiff believed the representa- 
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tion, went to the station and suffered a peconiarj loss in conse- 
quence, for which he had his remedy by action. The indcment 
of the Court below was therefore right, and the plaint^ was 
entitled to judgment. 



ACTION AGAINST CARRIERS.— DAMAGES FOR DELAY OF 
PARCEL AND LOSS OF CUSTOM. 

Jfofifi T. General Steam Navigation tympany, Jwdl, 27, 28, 1856. 
(Court of Exchequer.) 

In an action against ateamboat carrien ibr damag ea caused by the delay in the delire- 
ry of a package conuining a number of smaller parcels, the defendants paid a sum 
into Court aulSeient to cover the same , and contested the claim for damage by reason 
of the loss of two customert on account of such delay : HM^ making absolute a 
mle to set aside the verdict for the plaintiff for the latter damage, that such damage 
was not such a direct or probable result of delay for which an action could be inain- 
tained. 

This was an action to recover damages for the non-deliyery 
within due time of a package containing a number of smaller 
parcels, which was sent by the plaintiff by one of t^e defend- 
ant's ships to Glasgow, and also for the loss of two customers 
in consequence of such delay. The defendants paid money into 
Court in respect of the first damage, but contested the other, 
and on the trial before Wwhtman, J., the jury found this sum 
sufficient, and assessed the damages for the loss of custom at 15Z. 
with leave to move. 

JBdmn James and Hawhin% showed cause against the rule 
which had been accordingly obtained ; Montagu Chambers in 
support. 

The Court said, that the loss of the customers in consequence 
of the delay of the parcels was not such a direct or probable re- 
sult for which the plaintiff was entitled to recover, and the rule 
would therefore be made absolute* 
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CONSTITUTIONALITY OP ACT, MARCH SIst, 1853 * 

The Act of 3l8t March, 1853, to catablish the first magisterial free district school in 

the county of Accomack, declared to be constitutional. 
Construction thereof. 

BuU et als. t. Bead et als. 

In the Supreme Court of Appeals of Virginia. 

In March, 1853, the legislature of Virginia passed an act, the most im- 
portant sections of which and all that are necessary to a proper under- 
standing of the points decided, will be found below. 

By the second section of the act, the county of Accomack is directed to 
ord^r a vote to be taken in the first magisterial district, in the said county, 
for or against the establishment of a separate free school system within and 
for said district, and the court is directed to appoint a day, not exceeding 
six months after the passage of the act, for holding such election. 

The third section provides that commissioners of election shall certify 
the result thereof to the court 

The fourth section declares that if three-fifths of the voters be in favor of 
adopting a separate free school system within' said district, the fact shall 
be entered of record by the court The section also provides for the 
election of school commissioners. 

The fifth section constitutes the school commissioners a corporation. 

The sixth section authorizes them to establish, if they deem it necessary, 
more than one school. 

* 1. Be it enacted by the general assembly of Virginia, that for the purposes herem- 
after sec forth, that portion of Accomack county, known by the name of the first 
magisterial district, shall form a district distinct from the other portions of said county. 

2. The county court of Accomack shall order a vote to be taken in said district for 
or against the establishment of a separate free school system within and for the said 
district,, and every person residing m the said district qualified under the existing 
constitution to vote for members of the general assetr.bly shall be qualified to vote m 
the election provided for in this section; and the said court shall appoint a day, not 
exceeding six months after the passage of this act, and a suitable place within said 
district for holding said election. 

3. The said court shall appoint three commissioners, any two of whom may act, 
whose duty it shall be to hold and conduct said election, and certify the result thereof 
to the said court within ten days from the time of holding the same. 

4. If three-fifths of the votes be in favor of adopting a separate free school system 
within and for the said district, the said court shall have the fact entered on the minutes 
of their proceedings, and the said court shall as soon thereafter as may be, and from 
year to year •ider an election to be held for three srhool commissioners for said 
district; and any persons residents of said district and qualified as hereinbefore 
mentioned, may vote for such school comiSiissionei s ; and the three persons receiving 
the largest number of votes shall be commissioners for said district for the space of 
oire year from the first of Jenuary next atler their election ; and such person or persons 
conducting said election shall within ten days from the same make returns thereof to 
the court of said county, and the same shall be entered upon the minutes of their 
proceedings. 

5. The said school commissioners and their successors shall be a corporation under 
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Th^ nintih section proyides for the board's holding annual meetings "to 
ascertain the amount necessary to defray the expense of the school or 
schools for said district," and declares that "the said board shall levy a 
capitation tax upon the white male inhabitants, and an ad valorem tax upon 
the property in said district sufficient to raise the necessary amount: pro- 
yided such amount be not less than two hundred and fifty dollars per 
annum." Under this act of assembly an election tooH place and the system 
was adopted ; more than three-fifths of the votes, cast in the district, being 
in fiiYor of it. An eleclion of school commisioners was subsequently held 
* in the said district, and the appellees. Read et als., were elected as such. 
The board contracted for the building of eight school-houses, at the price 
altogether of $3,797, and resolved to employ eight teachers at a salary of 
four hundred dollars each, annually. The board also levied an ad valorem 
tax, upon all the property of the district, of fifty cents on every hundred 
dollars worth thereof except on slaves, and on uslaves above the age of 
twelve years, they levied a tax of fifty c^ts on every hundred dollars of 
their viJue, assuming their value to be three hundred dollars each. They 
also levied a capitation tax of five dollars on all white male inhabitants of 
the district above the age of twenty- one years. Upon this state of facts 
the appellants, Bull et als., filed their bill in the Circuit Court of Accomack 
county, praying an injunction against the board, from all further proceed- 
ings under the act of assembly aforesaid until the further order of the 
court; and that the said act of assembly might be declared null and void; 
and that the proceedings of the board might be declared null and void. 

The-defendants answered, setting forth their proceedings under the act 
of assembly, and objecting to the jurisdiction of the court Upon argu- 

tbe name and style of ** The Board of School CommiMionen for the First Magisterial 
District Fnp School in Accomack County ;'* may sue and be sued as a body politic 
and corporate, and may take and hold, to them and their successors in office, any 
property which may be given, granted, bequeathed or devised to them and which they 
may purchase, to an amount not exceeding twenty-five thousand dollars; and may 
adopt auch rules and regulations, not contrary to law, as they may deem necessary for 
their own good government and to carry into elfect the provisions or this act. 

6. The said school commissioners shall have power to establish, if they deem it 
neceasary, more than one school for said district at such place or places therem as 
they may think best adapted to the wants and convenience of the scholars in said 
ifistrict They shall select the teacher or teachprs, fix upon their salaries, and ha^ 
power to dismiss the same. They shall visit the school or schools at least once in 
every three months, examine the register of each teacher, the condition of each school, 
and all matters touching the mode of instruction and discipline, and they may suspend 
any pupil, of incorrigibly bad habits or g«ilty of gross misconduct. 

9. In each and every year after the present the said board of school commissioners 
aball hold their annual meetings within said district between the first of January and 
first of April, and ascertain the amount necessary to defray the expense of the school 
or schools for said district ; and the said board shall levy a capitation tax upon the 
white male inhabitants and an ad valorem tax upon the property in said district suffi- 
cient to raise the necessary amount : provided such amount be not less than two 
hundred and fifty dollars per annum ; and the amount so raised shall be called the 
first magisterial district free school fund. The taxes so assessed shall be collected by 
the superintendent of said district, who shall have such powers for that purpose as 
sherifli have for the collection of county or state taxes. 
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ment, the injunction was diBsolyed and the plaintiffs took an appeal upon 
the grounds, that the aot of assembly wa| unconstitutional, because it was 
made to depend upon the yotes of the people of the district and that the 
taxes which were levied bj the board, were in yiolation of that proyision of 
the constitution which declares that taxation shall be ** equal" and "uniform, 
throughout the commonwealth, and all property other than slayes shall be 
taxed in proportion to its yalue,'' Ac. 

The judgment of the court below was affirmed. 

Judge Lbioh. 

The mode of suing in this case and the jurisdiction of the 
court have both been called in question, but as I think upon 
insufiScient grounds. The act in question is one necessarily 
affecting all the inhabitants of the district named, who in respect 
of persons or property yirere liable to taxation under its pro- 
visions; and as they were many in number, but had a com- 
mon interest, it was allowable according to settled practice for 
some to file a bill on behalf of themselyes and the other inhabit- 
ants, similarly situated, seeking any relief to which they might 
all in common, be justly entitled, although their individual 
interests might be several and distinct. Calvert on PartieSy 28. 
Oockbum v. Tf^mpsotij 16 Ves. 826. Chancy v, Jfay, Pr. in 
Gh'y 592. Attorney General v. Seelisj 2 Sim. and Stu. 76. 
Gray v. Chaplin^ 2 Sim. and Stu. 267. Blackham v. The 
Warden and Society of Sutton Ooldfield, 1 Ch'y Oas. 269; 
Mit. PI. 187. MiUigan v. MitcheOy 3. Myhie and Craig, 72. 
And it would seem where a large number of persons are thus 
interested in a common subject, and acts be done to the injury 
of the common right, the approval of the majority will neither 
excuse the wrong nor take away from the other parties their 
remedy by suit. Bromley v. Shnith, 1 Sim. 8. S6e also, Sto. 
Eq. PL §§ 107, 112, 114, 120. Taylor v. Salmon, 4 Mylne 
and Graiff, 188. Opinon of Lord Gottenham, WaUworth v. Moltj 
mi. .619. 1 Dow. Gh'y Pract. 287, et sea. 

Nor is the jurisdiction of the Court of Equity in such a case 
more difficult to be maintained. It may be, that for each act of 
the Board of Commissioners, affecting the inhabitants of the 
district, every one who is aggrieved might have a remedy at 
law, of some sort, more or less effectual, but die remedy in 
equity would be far more perfect, adequate and complete; 
and as the acts of the commissioners would be in their nature 
continuing and to be renewed from time to time; to restrict the 
parties to their le^ remedies, would be to consij^ them to 
mterminable litigation and involve endless multiplicity of suits. 
Hence the Court of Chancery will interpose by its injunction to 
prevent the threatened wron^ and provide a remedy which shaJl 
at once reach the whole mischief and secure llie rigts of all. 



1856.] CONSnTUnONALITY OF ACT, fta 225 

both for the present and the fnture ; and its jnrisdiction in such 
cases wonid seem to be well defined and fullj sustained by 
authority. Mit. Fl. 89, et 9eq. 117. Sto. Eq. Jur. 33, § 487. 
JSuih Y. Trwteei of Mordan OoUege, 1 Yes. 188. Shand y. 
Aberdeen Canal Campanyy 2 Dow. P. R. 519. Agar t. Regente 
Canal Company y Coop. Eq. Rep. 77. Gardner v. l^rustees of 
Newburghj 2 John 162. Belknap y. Belknap, Ibid. 468^^ O$bom 
Y. U. S. Bank, 9 Wheat 738. Charlee River Bridge v. Warren 
Bridge, 6 Peck 876. Crenehaw y. Slate River Company, 6 
Rand. 245. (}oddin y. Crump, 8 Leigh 120. 

These difBculties being oyercome, we are brought to the 
merits, in the front rank of which stands the question raised as 
to the yaliditj and legal operation of the act of Assembly in 
question. This has been denied upon two grounds: First, 
Because the Legislature has no power under the Constitution to 
make the operation of a law depend upon the result of a TOte 
of the people or a portion of them. Second, Because it cannot 
delesate the power of taxation to a board, such as that created 
by the act, for the purpose specified. 

There is certainly no express inhibition in the Constitution 
won the proyisional. mode of legislation adopted in this case. 
Ijie fourth article contains various restrictions and qualifications 
of the lesislative power, and prescribes certain rules which the 
General Assembly is required to observe in the exercise of its 
appropriate functions and the enactment of laws ; but there is 
nothing; which directly forbids the legislature to make the 
operation of an act, dependent upon a vote of the people, 
tnereafter to be taken, or other future contingency. The 
objection, however, that it is inconsistent with the representative 
principle and the theory of our government in transferring the 
power .and duty of making the Taw directly to the people^ or a 
portion of them, and thus relieving the representative body of 
their proper duly and just responsibility. 

It will not be questioned that it is entirely competent for the 
Legislature to provide for taking a vote of the people, or of anj 
portion of them, upon a measure directly affecting them, and if 
a given number be found in favor of its adoption, to enact a law, 
thereupon carrying it into effect. And there would seem to be 
but little difference in substance in a reversal of the pro<iess by 
first enacting the law in all its parts, but providing that its 
operation is to be suspended, until it be ascertained that the 
requisite number of people, to be affected by it, were in favor 
of its adoption. 

Li regard to many measures, especially those of a local 
character, it might l>e eminently just and proper that before 
they should be actually enforced, the wishes of a miftjority or 
15 
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some other proportion of those who are to bear the burdens and 
reap the benefits, if an;, should be aeicertained in son^e reliable 
form. And it would be upon some beoiit&ions a great saying of 
yaluable time, especially imder a system of biennial sessions of 
the Legislature, if the order may be inverted and the act be 
first firamed and submitted to the forms of enactment, and the 
question as to its acceptance be sabseqnently determined upon 
by those interested. 

It will be conceded that the Legislature may proyide that an 
act shall not take effect until some future day named, or until 
the happening of some particular eyent or in some contingency, 
thereafter to arise, or upon the performance of some specified 
condition. The exigencies of the goyemment may frequently 
require laws of this character, and to deny to the Legislature tiie 
rignt so to frame them would be unduly to qualify and impair 
the power plainly and necessarily conferred. Accordingly we 
find this a familiar feature in the legislation both of tiie national 
and state goyemments. The Constitution of the United States 
was submitted, by resolution of the Oonyention, to Con^grees and 
to the delegates of the different States in conyention assembled, 
for their assent and ratification, with a further resolution declar- 
ing it to be the opinion of the Gdnyention that the projper steps 
should be taken to execute the Constitution as soon as it should 
be ratified by nine of the States. By the ordinance of ISih 
July, 1787, erecting the territory North-west of the Ohio, the 
goyemor and judges were to adopt and publish such laws of the 
original States as were necessary and best suited to the circum- 
stances of the district, which were to be in force until the 
organisation of the General Assembly therein, unless disap- 
proyed by Conjoress. The yalidity and effect of this proyision 
was affirmed both in the Supreme Court and Court of Errors of 
New York, in a case inyolyin^ the right of the goyemment of 
the territory of Michigan, which was erected in 1805, out of 
part of the North-west territory, with a goyemment similar in 
all respects to that established by the ordinance of 1787, to 
incorporate a banking company, bank of Michigan y. WSliami^ 
5 Wend. 478. S. C. in error, 7 Wend. 639. The non-inter- 
course acts of March 1, 1809, May 1, 1810, and May 2, 1811, 
were expressly made to depend upon the course that might be 
adopted by England and France with regard to the edicts pro- 
mulged by them, to be made known by proclamation of the 
JPresident. And the principle of this mode of legislation was 
sustained by the Supreme Court. . Brig Aurora y. United 
Stateiy 7 Cranch. 882. See another illustration — Qrayy. State 
of Delaware, 2 Harrington's Bep. 76. 

Nothing is more common than for an act of assembly to be 
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made to commence upon a future day. The Code of 1849 is an 
instance of the kind. All acts of incorporation are in effect 
acts to take effect upon a future eyent, the acceptance of the 
corporators: for without their consent the corporate body can- 
not be created, 3 Kent Com. 277. The yarious acts making 
subscriptions on the part of the State to works of intemiA 
improyement, when a certain amount shall be raised by priyate 
subscriptions, are of this character. The seyeral acts autho- 
rizing the Baltimore and Ohio Railroad Co. to construct their 
road through the territory of Virginia, contain the same feature. 
Such was the character of the act of March 3, 1835, which 
authorized the county courts to dispense with the 1st and 2nd 
sections of the act in their respectiye counties, and reinstate the 
road law of 1819. Such, also, was the act of February 3, 
1846, accepting the county of Alexandria, upon its retrocession. 
Instances of the same kind might be multiplied indefinitely. 

Now if the legislature may make the operation of its act 
depend on some contingency hereafter to happen, or may pre- 
scribe conditions, it must be for them to judge in what con- 
tingency, or upon what condition the act shall take effect. They 
must haye the power to prescribe any they may think proper, 
and if the condition be that a yote of approyal shall first be 
giyen by the people affected by the proposed measure, it is dif- 
ficult to see why it may not be as good and valid as any other 
condition whatever. There can be no inherent vice in the 
nature of such a condition which shall serve to defeat the act, 
when it would be l^al sknd effectual if made to depend upon 
some other event. To say, in such a case, that the act is made 
by the voters and not by the legislature, is to disregard all 
proper distinctions, and involves an utter confusion of ideas upon 
this subject. Wherever the contingency upon which a law is to 
take effect depends upon the action of third persons, it might 
be said with equal truth that the law was enacted by those 
persons instead of the legislature. But there is a plain dis- 
tinction between the act to be done by the voters and the legis- 
lative function. They have no power to alter or amend the act, 
or substitute something else in its place. 

When it passed the assembly with the forms and in the mode 
prescribed by the constitution, the legislative function was 
exhausted, although by its terms it required a vote of approval 
by the people interested before it went into operation. But 
when that vote was given and the result ascertained in the mode 
prescribed, the act became as operative and etiectual as if it had 
simply fixed upon that day for its commencement. That its 
operation should depend upon the result of the vote, is as much 
a part of the legislative will rs any other of its provisions, and 
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there can be no difference in principle depending on the nature 
of the event or contingency, upon which the act is to take effect^ 
thongh the difference m kind and degree may be without end. 

Thftt there can be nothing in the contingency of a yote of 
approval of an act by the people, which shaU serve of itself to 
nullify and defeat it, is well attested bv the numerous instances 
to be found in the legislation both of th^ general and State 
governments in which this feature is presented. By the act of 
assembly of Srd^ of February, 1846, before referred to, provision 
was made for the re-annexation of the county of Alexandria to 
this State ^^ so soon as Congress should by law secede to the 
Commonwealth of Virginia the said county of Alexandria." 
By the act of Congress of the 9th July, 1840, provision is made 
for submitting the question of retrocession to a vote of the 
qualified electors of the county, and it was enacted that if a 
majority should be asainst accepting the provisions of the act, 
it should be void and of no effect; but if a majority should be 
in favor of accepting, it was to be in full force. And in that 
event it was made the duty of the President to inform the 
Governor of Virginia of the result of the election, and the act 
was consequently in force. The constitutionality of neither of 
these laws has, so far as I am informed, ever been questioned y 
and, indeed, the case of McLaughlin v. The Bank of Potomac^ 
7 Grat. 68, must have preceded upon the eoncesmm that both 
were constitutional. By the schedule attached to the consti- 
tution of 1830, the General Assembly was to provide by law 
for submitting the same to the voters therebyqualified, for their 
ratification or rejection, and for organizing the govemnrant 
under it in case it should be ratified. A^d .by the act of 
February 12, 1830, provision is made both for a vote of the 
people and for the organization of the government and the 
"^election of senators and delegates under the amended consti- 
tution in case the same should be ratified. By the constitution 
of 1851, a similar provision is made for submitting the same to 
the people for their ratification or rejection, and in the event of 
ratification, for the election of officers under the new consti- 
tution and organization of the government. 

The general provision in the Code of 1849, (ch. 82,) for free 
schools, is upon the principle complained of here. It authorises 
a vote to be tak^n in any county upon the petition of one-fourth 
of those entitled to vote in the election of delegates, by order of 
the county court, and- if two-thirds of the voters be in favor of 
adopting a free school system, it prescribes the measures to be 
taken for carrying the same into effect, Code of Virginia, ch. 
81, § 2, et seq. pp.376, 377. The provision for subscriptions on 
behalf of a county, to a work of internal improvement, is upon 
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a simikr principle. It authorizeB a yote of the freeholders of the 
county to be taken by order of the county court, and if three- 
fonrths are found in fayor of the subscription proyides for making 
the same and the means of paying the quotas, Code ch. 6^ 
§§38, 40, 42, pp. 324, 825. These general proyisions but 
adopted the principle of submitting the subject to a yote of the 
people from numerous special acts which had passed fit>m time 
to tone for particular counties and districts, and particular works 
of improyement. And this principle has been adopted and sus- 
tained in other States. Thus by an act of the legislature of 
Pennsylyania, an election by the qualified yoters of two certain 
townships was directed to be held in order to determine whether 
one of the two, which had been created out of part of the other, 
should be continued or annulled, the question to be determined 
by a majority of the yotes polled. An election was held and a 
majority of the yotes was giyen against the continuance of the 
new township. This act was held to be constitutional, Com- 
monwedlth y. Judges Quarter SenwMy 8 Barr 391. So a law 
establishing a new county, which was to be submitted to the yote 
of those on whom the burdens were to fall, was decided to be 
not unconstitutional. State of Missouri y. Seotty 17 Missouri 
(2 Bennett) 521. So an act concerning the remoyid of the seat 
of justice of Delaware county, which proyided that the question 
of the remoyal should first be submitted to a yote of the qualified 
electors, and if a majority should be found in its fayor, the com- 
missioners should designate the location for the new public 
buildings and proceed to erect them, was held to be yalid and 
constitutional, Oommomoealth ex rel Lyons y. Painter^ 10 Barr 
(Pd. Rep.^ 214. So an act of the legislature of Kentucky which 
authorizea the mayor and council of the city of Louisyille, with 
the consent and approbation of a majority of the qualified 
yoters of the city, expressed by a yote at a regular election of 
city officers and upon a regular submission of the question, aft^r 
due notice, to subscribe for stock in the Louisyille and Frank- 
fort Railroad Company, was sustained; Talbot y. Denty 9 B. 
Mon. 526. In Steward y. JeffersoUy 8 Harring, 385, a law 
authorizing taxation for the purposes of free schools, by the 
determination and yote of a majority of the yoters of a school 
district, was decided to be constitutional. A similar law was 
sustained in M3>ryland ; Burgess y. Pi^, 2 Gill 11. The case 
of Bridgeport y. Sbusatonic Railroady 15 Conn. Rep. 475, was 
upon a similar principle, and the act in question was decided to 
be yalid. In Slack y. Maysyille and Lexington BaUrdad 
Company y 18 B. M'on. : 1. The power of the legislature of 
Kentucky to impose local taxation for local purposes, and its 
right to employ the agency of county courts, trustees of towns, 
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and other bodies created for the purpose, are fully maintained, 
and it was held to be no objection to the mode of exercising it, 
that it was referred to the vote of a majority of those to be 
affected by it. Accordingly, the provision of the act incorpo- 
rating the company, which made it the duty of the mayors and 
councils of the cities of Maysville and Lexington, and of the 
county courts in certain counties, to ascertain the sense of a 
majority of the qualified voters within their respective limits, 
ana if a majority should be in favor of subscriptions to the 
stock, to make the same and to levy taxes or borrow money to 
raise the necessar^^ amoimt, was held to be within the ligitimate 
powers of the legislature. And in a case which went before 
the Supreme Court of New York, the very question was decided 
in the most imposing form. The act of that State, of March 
26, 1849, known as the "free school law," provided r§ 10) that 
the electors should determine by ballot, at the annual election, 
whether the act should or should not become a law. By § 14 
it was provided that if a majority should be found against it, 
the ,act should be null and void ; but if the majority imould be 
for the law, the act should become a law and take effect on a 
day} specified. It was objected that the effect of the action was 
to tiransfer the power of enacting laws from the legislature to 
the electors at the ballot box. The court, however, distinguishes 
between the exercise of legislative power in framing and enact- 
ing a statute which is to become a law, and the exercise of 
another altogether different and foreign but subordinate power 
in producing the event or result upon which such enactment is 
to take effect, and held the act in question to be valid and 
constitutional; Johnson v. Rich^ 9 Barbour 680. Other cases 
will be found to the same effect, or asserting a similar principle, 
in several of the States. I am aware there are cases to be 
found in the reported decisions of some of the States in which 
the contrary doctrine has been maintained. Several have been 
cited "by the counsel for the appellants. One of these is the 
case oi Rice v. Foster^ 4 Harrington's Rep. 479. This appears 
to be a leading case, as it is cited in all the other cases which I 
have seen in which the decisions have accorded with it, and the 
line of argument adopted in it seems to be very much the same 
as that which led to the conclusion in the subsequent cases. 
The act in question provided for taking a vote of the citizens of 
the several counties upon the question of licensing the sale .of 
intoxicating liquors, and if there shoidd be a majdrity of vote's 
for "no license," it was declared to be unlawful for any person 
to retail intoxicating liquors within.any county, which had given 
such majority, and the retailing such nquors was declared to be 
a nuisance. The • court held me act null and void, because it 
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was a delegation of legislative pbwer to the people whicli it was 
said the legislature had no power to make. But it will be 
observed tm^t the court carenilly distinguished this case from 
Steward v. Jefferson^ (above cited,) in which it was held the 
legislature might properly leave it to a majority of the school 
voters, to say whether a tax should be laid for the establishment 
of free schools. This case was approved, but the distinction in 
principle between it and Rice v. FoBter has eluded my per- 
ception, though the court, in the latter case, seem to think it 
very apparent. However this may be, the utmost ingenuity 
will fi^ to distinguish it from the case on judjgment, and the 
authority of the decision in the one case, and of the opinion of 
the court apprbving it in the other, may both be cited here in 
support of the argument. 

The case of Parker v. Oammonwealthj 6 Barr. 50T, was upon 
a similar law of the State of Pennsylvania, and the case was 
decided in the same way as in the Delaware case, and upon very 
similar reasoning. And yet it will be seen that Judge Bell, 
who delivered the opinion of the majority of the court, (two of 
the judges dissenting,) fully sustains the constitutionality of the 
school law of 1836. One of the provisions of which was, that 
elections should be held at stated periods within each district, 
at which the question of establishing common schools should be 
decided by the qualified voters of the district. If a majority 
should be ^^fbr scnools," the directors were to eo on and establisn 
them according to the provisions of the act ; but if the majority 
should be "for 'no schools," the system was not to go into ope- 
ration for a certain period. And if, after a district had accepted 
the system, a majority of the voters should be against its con- 
tinuance, (to determine which, elections were to be held,) it was 
to be suspended till a majority should otherwise decide. Like 
Chief Justice Booth, in the Delaware case, he distinguishes 
between such a law and the excise law of which he was treating, 
and which he regarded as but a transfer to the people at the 
polls of the power to enact a penal statute under which the 
citizen might be indicted and punished. The authority of this 
case, even on the question which it decides, is, however, much 
shaken by the subsequent cases of the Commonwealth v. The 
Judge% of Quarter Sessions^ and the Commonwealth v. Painter j 
(above cited,) although it may not have been directly and in 
terms overruled. In these cases the court has plainly receded 
from the ground attempted to be maintained in Parker v. Com- 
monwealtk^ and both are strong authorities in support of the 
act in question here. The doctrine of Rice v. Foster^ appears 
to have been applied to laws concerning free schools m two 
cases in New York. They are Thome v. Cramery 15 Barb. 112, 
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and Bradley v. Baxter j Ibid 122. I will not stop to distinguisli 
the law in question in those cases from our act, because what- 
ever respect may be due them, I yet think, in point of authority, 
they are far outweighed by the cases establishing a different 
doctrine. The reasoning of the judges tends rather to demon- 
strate the ineroediency of this provisional legislation than its 
unconstitutionality, and to my mind it is far less cogent and 
convincing, as to the latter, than that which prevailed in John- 
s<m V. Biehj in which the same, law was sustained by the same 
court although with a different bench of judees. 

As to the wisdom and expediency of this Idnd of legislation, 
this^is not the place to express an opinion. To say tnat it is 
liable to be abused, is but to afSrm what is equally^ true of every 
mode of legislation. Whilst there may be occasions on which 
it may be Mopted with advantage to the public interest, it may 
also be resorted to upon others to enable the representative to 
escape from his just responsibilities. Yet, however profoundly 
impressed the judicial mihd may be, in any given instance, with 
its impropriety and inexpediency, it will not do to say, that for 
that cause the law may be set aside. This would but be for 
the judiciary to set itself up as a revisory body upon the acts 
of the general assembly, and would be a plain usurpation of 
the powers conferred upon that body. Unlike a question of 
constitutionality proper, which must depend upon fixed principles, 
this would fluctuate with the varying views of different minds. 
What one iudge might deeri most unwise and dangerous, 
another might think highly proper and beneficial. How ereat 
soever the evil may be, the security against it must be sou^t in 
the wisdom and integrity of the legislative body, or failing 
there, the corrective will be found in the virtue and intelligence 
of the people. The second ground of objection to the act is 
equally unsustainable. The maxim potestas delegata non 
protest deUaarif however true in the abstract, can have no 
application here. The authority of the legislature to delegate 
to other bodies the power of taxation for certain purposes, can 
no longer be considered an open question. As early as in the 
time of Judge Pendleton, this court decided that the power 
of laying levies for county purposes might well be conferred 
upon the county courts. Case of the Faiffax County Levy, 5^ 
Call 149.* So the constitutionality of the act of the 13th 
February, 1838, authorizing the Common Council of the city of 
Bichmond to subscribe to the stock of the James Biver and 

* NoU Uf ike /tfc^e.— The date of the decision, and the occasion on which it was 
made, do not appear. The opinion was, however, furnished to the reporter by Judge 
Pendleton himself, and it wate no doubt a decision of the Court of Appeals in his timOi 
That eminent Jndge died in October, 1803. 
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Kanawha Company, and to levy taxes to proTide for the sub- 
scription was maintained. Q-oddin y. Orump^ 8 Leigh 120. 
Judge Brooke, who dissented from the majority of the conrt in 
that case, agreed, howeyer, that the legisiatiire might delegate 
its power to local authorities for local pmrposes, and this doctrine 
was again aflSrmed in the case of the Marruan Ju9tiee$ y. Sol- 
landj 3 Gratt. 247 ; and receiyes support from decisions else- 
where. Burgess y. Pue, 4 Gill, 11. * Limngstofr^v-. Mayor of 
New York, 8 Wend. 85. ' Thomas y. Leland, 24 Wend. 65. 
Lockhart y. Harrington^ 1 Hawks 408. Chean^ y. Sooser^ 9 
B. Mon. 330. Niehol y. Mayor of NashviUe, 9 Hump. 252. 
Slack Y. Lexington and MaysviUe R. (7., 13 B. Mon. 1. And 
it may now be regarded as definitiyely settled. Nor can any 
distinction be successfully nudntained between the local muni- 
cipal purposes for which the power of taxation has thus been 
held to be duly delegated, and the support of a district or 
county free school system. The board of commissioners is a 
purely local authority, and the education of those entitled to 
admission may also be regarded as sufficiently local in its ^ 
character, to come within the strictest interpretation of the rule, 
and surely no purpose for which the power may be .exercised 
can be more laudable or more conduciye to the public weal. I 
feel, therefore, no hesitation in coming to the conclusion that 
the act in question was perfectly within the constitutional com- 
petency of the legislature ; and as it has been ascertained, in 
the mode prescribed, that the requisite number of yotes was - 
giyen for its acceptance, it is to be respected and enforced as 
any other act of the Generid Assembly passed in conformity 
to the Constitution. Upon th^ construction of the act, seyeral 
questions haye been made which I will now briefly consider. 

It is insisted that no power is given to the commissioners to 
levy taxes for school houses, and that they haye transcended 
their authority in so doin^. It is true that the act does not say 
in terms that the commissioners may leyy a tax to pay for school 
houses, but it authorizes them to establish schools, and after 
ascertaining the amount necessary to defray the expense, to leyy 
taxes for the same. To establish schools, the first step must be 
to provide school houses; and it cannot be supposed that the act 
contemplated these would be furnished by pnvate contributions. 
Nor could it have been the intention of the act that the system 
should not take effect unless school houses should be so furnished. 
Had such been the intention it would doubtless have been plainly 
expressed. There is no reason for supposing that the omission 
to provide in expresss terms the power to build or purchase 
school houses was intentional, with the view not of authorizing 
that of levying taxes for that purpose. It was doubtless not 
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expreeisly conferred, because it was thought to be embraced 
somciently^ in the general powers given to the board. 

And if it should be conceded that the act should receive a 
strict construction, still it m.ust be such as to enable the board 
to carry the intention of the legislature into effect. This was 
to estaolish free schools, and to do this the power to provide 
school houses was indispensable. Upon the familiar principle, 
therefore, that a power expressly granted carries with it, by' 
necessary implication, all such as are required for its due and 

E roper exercise, the power to provide the necessary school 
ouses may well be maintained. It is also objected that the 
commissioners have adopted a mode of taxation unauthorized 
by the act. The capitation tax levied by them was upon the 
white male inhabitants over the age of twenty-one years only, 
and the property tax was an ad valorem tax upon all the property 
in the district except slaves, and upon these was laid a tax of 
fifty cents for every hundred dollars* worth of those above the 
age of twelve years, every such slave to be valued at three 
hundred, dollars, no tax at all bein^ imposed on slaves under 
that age. These discriminations', it is insisted, the board had no 
power to make. 

It must be supposed that it was the intention of the legis- 
lature that the act should be perfect and complete in all its parts 
and capable of being executed without further legislation. Now, 
while the ninth section provides for a capitation tax, nothing is 
any where said of the means, by which the number and names 
of those who would be subject to it, are to be ascertained. 

No provision is made for obtaining a list, and no one autho- 
rized to require parents, or heads of families, to give the number 
of those who would answer the description of " white male in- 
habitants." And it can scarcely be supposed that it was the 
intention of the legislature, the capitation tax which the act 
authorized, should be levied on infants of what age soever as 
well as upon adults. Certainly, a doubt may well arise upon 
the construction of the ninth section as to the precise class 
intended to be embraced by the term '^ white male inhabitants,'' 
upon whom this capitation tax was to be laid, and reference may 
properly be had to the constitution under which the law was 
enacted, and in aid of its interpretation. . By the twenty-fourth 
section of the fourth article of the constitution, a capitation tax 
eo nomine is required to be levied on every white male inhabit- 
ant, who has attained the age of twenty-one years, one moiety 
of which is to be applied to education in primary and free 
schools. It may, therefore, reasonably be inferred, that it was 
the intention of the legislature, the capitation tax authorized by 
this act should conform to that required to be levied by the con- 
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stitution, and should be laid upon the same class of white male 
inhabitants, to wit : those of twenty-one years and upwards. 
Thus the number and names of those, who are subject to the 
capitation tax authorized by this act, would be found upon the 
books of the Commissioners of the Revenue of the county, as 
listed for the purpose of the capitation tax required to be 
imposed by the constitution; and to these books, in the absence 
of any provision for making a list, reference may and must be 
had to enable the commissioners to ascertain the amount of 
liabilities incurred, and fix the rate of the tax to be imposed. 
The names and number of the white male inhabitants, resident 
within the district, would perhaps be found in common with 
those resident throughout the whole commissioner's district ; but 
it would be the duty of the commissioner to discriminate those 
resident within the limits of the district from those without. 
So with regard to the tax to be laid on property. No provision 
is made for any assessment of property within the district, nor 
any mode or means prescribed for ascertaining the amount and 
kinds liable to taxation. Resort, therefore, must be again had 
to the books of the Commissioner of the Revenue. But the 
constitution declaares a particular class of slaves only to be sub- 
ject to taxation, to wit: those of the age of twelve years and 
upwards, and it also prescribes the ratio in respect to land in 
which they shall be assessed, so that the commissioner's books 
made out for state purposes, would only exhibit the number of 
9laves to be assessed with taxes, under the constitution ; and it 
is therefore reasonably to be intended that the term "property," 
where it occurs in the ninth section, is used as it respects slaves 
in the sense affixed by the constitution, and that the slaves em- 
braced by it are those only who have attained the age of twelve 
^ears, each to be assessed with a tax equal to, and not exceed- 
mg that imposed on land of the value of three hundred dollars. 
It has been made by the constitution a feature of state policy, 
that the ad valorem property tax, when applied to slaves, should 
be in a fixed ratio and according to an assumed standard of 
value, and any act of assembly providing for laying taxes ought 
to be regarded as intending to respect this policy, and not to 
enlarge me area of taxation unless the contrary be plainly and 
expressly declared. 

The capitation tax provided for in the twenty-fourth section 
of the fourth article of the constitution, is to be equal to the 
tax assessed on land of the value of two hundred dollars. But 
this is a tax which the legislature is required to levy. It may 
not be less than according to the ratio prescribed, but there is 
nothing to prevent the legislature from making it greater, and 
it can scarcely be doubted that it is strictly witnin the power of 
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the legislat^e to increase this tax according to its discretion for 
the promoti|[)n of education and any other legitimate purpose ; and 
this power it may delegate to the county courts, or to a corpo- 
ration, such as that created by this act for the purposes of edu- 
cation to be b^ them exercised, as it might be by the legislature, 
with such additional guard and restrictions as that body shall 
see proper to impose. Hence, it was x^ompetent to the board to 
fix ihe capitation tax at a higher rate than that provided in the 
constitution; and as education is perhaps more ntly and appro- 
priately the subject of a capitation tax, tnan of a tax on property, 
(although property ^is also undoubtedly interested and should 
contribute its iust proportion,) there may be good reason whjr 
the board^ in the exercise of its discretion, adyanced the capi- 
tation tax beyond the general ratio, and made it relatiyely larger 
than the state tax prescribed by the constitution. Ajid I do 
not feel pr^ared to say, in fixing its amount, the board have 
abused their power, or unduly exercised their discretion. 

None of the objections which have been made should, as it 
seems to me, be sustained, and I amof opinion to affirm the 
the order diclBolying the injunction. 

PattoUy for Appellants. 
Zyansy for Appellees. 
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The jurisdiotion of Courts of Equity over literary property, Ib similar to 
that exercised over patents for inventions ; and arises from an anxiety to 
^ve effect to the legal right, and restrain by means of the short process of 
an injunction, any violation which might become an injury irremiediable, 
by the slow proceedings of the common law. 

But if the legal right is disputed, the Court does not» except in a strong 
case, interfere in the first instance by injunction, but puts the party to es- 
tablish his right at law, before it confers the equitable remedy. 

When all the circumstances clearly show an intention on the part of 
plaintiffs to abandon the old title of a publication, or so combine with 
another as to lose its distinctive features, and amount to a new title, they 
waive their right to the old title and authorize its adoption at once, by other 
persons ; at least they throw such a doud over their legal right to the title, 
as to induce a Court to hesitate long before it will exercise its equitable 
relief. 

The mere simulation by one party of another's tide, however close, will 
not warrant the courts in arresting the publication by injunction. 

The doctrine that the titie of a book or periodical is part of the work, ca- 
pable of being infringed, like the body of the publication, and that the in- 
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fringQBMnft is to be red iooe ed as a ptncy, has not been ezprenly aflinned, 
eHher in tiiis Coontiy or in En^^d. Scnnething more is required than a 
mere omupation of title, taiere mvet be some ftand or deception prac- 
tieed. 

B^theCircmiCoMrtofikeCU^ofBkkmmd^VtL Ham. John A. Meredith^ 

Jmdge. 

BUckU db IhmnavaMi t, WUmm A Lemis. 

Andrew Johnston and Monon, for pUintifiii. 
- Howiaon, for defendants. 

On the first day of January, 1854, <<The Stethoscope/' a 
Monthly Journal of Medicine and the Collateral Sciences, was 
sold to the Medical Society of Yirginia. On the 7th of May, 
1855, the ''MedicM Society of "^ginia" sold ''The Stetho- 
scope*' at public auction, to Ritchie and Dunnavant, the plaintiffs 
in the suit, for the sum of one thousand ^^t hundred and ninety- 
three dollars and nine cents. Dr. J. B. McCaw, co-plaintiff 
with Messrs. Ritchie and .Dunnavant, was the IVoprieV>r and 
Editor of a periodical, of a similar character, publidied also in 
the .City of Richmond, and called '^ The Virmiia Medical and 
Surgical Journal." After the purchase of "The Stethoscope" 
by Messrs. Ritchie &; Dunnavant, Doctors Wilson and Lewis, 
me defendants in this suit, became the Editors thereof, and con- 
tinued to be so until the issue of the December number of that 
year, when the following advertisement appeared in "The 
Stethoscope" and in "&e Virginia Medical and Surgical 
JoumaL" 

THE YIBGmiA MEDICAL JOURNAL. 

The Sidhoacope and Virginia Medical and Sftrgical Journal combined. 

We desire to inform the medical public, than an arrangement 
has been effected, by 'which the two medical Journals of this 
State will be united on the Ist of January next ; and we hope 
that the friends of both will all combine in giving a cordial sup- 
port to Thb ViBaiNiA Medical Journal. 

The editors and publishers of this periodical, earnestly desi- 
rous to build up a Jiome medical literature^ believe that this con- 
centrated effort will gain the approbation of their friends, and 
enable them to render their work the exponent of the profession 
in Virginia. It is the offspring of private enterprise ; it is un- 
connected with any local institution or association, and is de- 
signed to be the independent advocate of the rights and interests 
of the entire medical public. 
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city, and of wUcli we were of late the Editors, hsving notified 
the public that it would be discontinued after the 1st of January, 
we take this method of informing the medical public that we 
wQl continue to publish a Journal to be called ^^ The Monthly 
Stethoscope and Medical Reporter," which will be issued promptly 
on the 1st of every month. The first number will be issued on 
the 1st of January, 1856. The Journal will be our individual 
enterprise, and we shall endeavor to render it worthy of the 
patronage heretofore extended to the cause of Medical Journal- 
ism in this State." 

Signed, "Goodribgb A. Wilson, M. D." 

"Richmond A. Lewis, M. D." 

In pursuance of the above notice, there appeared on the Ist 
of January, 1856, " The Monthly Stethoscope and Medical 
Reporter. Goo'dridge A. Wilson, M. D., and Richmond A. 
Lewis, M. D., Editors and Proprietors." 

In their editorial salutatory, they say : 

" The proprietors of the Stethoscope have announced their 
determination to suppress its further issue," and subsequently 
" we send this, our first number, to the Fellows of the Medical 
Society, (and especially to such medical men as have heretofore 
been friendlv to the Journal, with which we were of late con- 
nected,) oAjar 08 we are able to ascertain iheir address^'' kc. 

The defendants had also, prior to the first of January, pub- 
lished a circular, as follows: 

Eichmondj Dec. 24, 1855. 
DEAR SIR: 

We take this method of informing you that we have 
determined to continue the publication of a Medical Journal in 
this City. The negotiations, by which the Journal with which 
we were of late connected, was bargained to be suppressed, were 
not communicated to us until its last number was actually in 
type. We have consequently had but a short time. in which to 
make our arrangements. Nevertheless, our first number will 
promptly appear on the first of January and of each succeeding 
month, under the title of " The Monthly Stethoscope and Medi- 
cal Reporter." We need not say that our pages shall be open 
to the freest discussion of all questions pertaining to medicme, 
and the duties, rights and interests of medical men, notwith- 
standing the persevering and insidious efforts heretofore made to 
muzzle any independent out-speaking on these subjects. 



1856J WHAT IS LITERARY PIRACY. 241 

In our own enterprise, one iti wliich the undersigned are sole 
proprietofSy we shall earnestly give ourselves to editorial labors. 
We respectfully solicit your aid and injfliuence in making up our 
subscription list. 

We take the liberty of sending you our first number, and 
would be glad to know that we may number you among our 
subscribers. 

G. A. Wilson, M. D. 
R. A. Lewis, M, D." 

On the 10th of January, 1856, the plaintiffs filed their bill 
against the defendants, stating these facts and alleging that the 
terms used in the advertisement referred to, were calculated to 
mislead the public and the patrons of the Stethoscope, of which 
the said Ritchie and Dunnavant were proprietors, and also cal- 
culated seriously to injure the plaintiffs and withdraw from then 
the former patrons of the Stethoscope, under the idea that it 
had been discontinued or suppressed. That in adopting the title 
which the said defendants did, for their Journal, they usurped 
the rights of the said Ritchie and Dunnavant, and unlawfully 
took the tame of ^^Stethoscope,** which the said Ritchie and 
Dunnavant alone had the right to use. That unless the defen- 
dants were restrained and enjoined, it would be a virtual taking 
away from the said Ritchie and Dunnavant their clear rights of 
{property, as proprietors of the said original '^ Stethoscope,'* 
solely and exclusively to use that name for their Journal. The 
bill prayed that the defendants might be restrained and enioined 
from continuing to publish or circulate the periodical which they 
had commenced under the name of the ^^ Monthly Steiiioscope 
and Medical Reporter,** and also restrained and enioined from 
publishing or circulating any similar work or periodical to the 
prejudice of the rights of the plaintiffs as proprietors of the 
original Journal called the ^^ Stethoscope,*' and asking thai an 
account-might be taken and the defendants compelled to pay 
over to the plaintiffs, the subscription money, received by them, 
or which should afterwards be received, from the periodical afore- 
said Upon this bill, the Court awarded a rule against the de- 
fendants to shew cause, &;c., why they should not be restrained 
from publishing, &;c., their said periodical, and also from pub- 
lishing or circmating any similar work, &;c. 

The plaintiffs filed with their bill the letters of two physicians, 
shewing that the advertisement and circular of the defendants 
had in£iced them to believe that ^^ The Stethoscope** had been 
suppressed and discontinued, and that the defendants had deter- 
mined to carry it on themselves. 

16 
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The defendants filed their answer denying any intention of 
deceiving the medical public or of injuring the plaintiffs by the 
publication of their periodical, and alleging that they had a per- 
fect right to use the title they had adopted. During the pen- 
dency of the rule, they took the depoSitions of several medical 
men, who proved that " The Stethoscope," during the time the 
defendants were its editors, and before, had been the advocate 
and exponent of certain principles of medical reform and of a 
certain policy, concerning the separation of the teaching and 
licensiiig power in regajrd to the practice of medicinej 

That Dr. J. B. McCaw, one of the plaintiffs, and up to the 
time of the union of the two Journals, the £ditor of the ^^ Vir- 
ginia Medical and Surgical Journal and now the Editor of the 
combined Journals, did not advocate all these reforms, and that 
the combination of the two Journals was unsatisfactory to some 
of the members of the reform party, on that account. 

That some of the members of the reform party encouraged 
the defendants to undertake the conduct of a new Journal, to 
pursue the same line of policy and advocate the same medical 
reforms that had been pursued and advocated by the Steth- 
oscope. 

Andrew Johnston and JUTor^on, for the plaintiffs, in support 
of their application, cited^ 2 Story's Eq. Jurisprudence, § §51. 
Curtis on Copy-right, pp. 298 to 299. Knott v. Morgan^ 2 
Keen, 218, 219. (15 Eng. Chan. Rep.) Wellington v. Fox, 8 
Mylne and Craig, 888, 858. (14Cond.£ng. Chan. Rep.) ffogg 
V. Ktrbyy 8 Vez. jr., 215, 216, 222, 225, 226. 

Howieon^ for the defendants, cited, Curtwell v. Tye^ 17 Vez. 
jr., 886. Bell v. Locke, 8 Paige Chy., (N. T.) 75, and Smyw- 
den V. Noah, 1 Hop., ^. Y.) 847. 

Judge Me&edith. 

Dr. P. C. Gooch, several years since, established in the city 
of Richmond a medical journal under the title of " The Stetho- 
scope, a Monthly Journal of Medicine and the Collateral Sci- 
ences." It was sold by him to the Virginia Medical Society, 
and was conducted by the Society under the editorial manage^ 
ment of several gentlemen, among them. Dr. R. A. Lewis, one 
of the defendants in this cause. The Society having determined 
to part with the journal, offered it for sale in the month of April 
\»Ai through a committee, one of whom was Dr. Wilson, the 
other deteudant. At this sale, Messrs. Ritchie k Dunnavant 



1856.] WHAT IS LITERART PIRACT. 243 

became the purchasers, at the price of ^l^SdS 09 cents, and 
thereby became the proprietors of the jonmal, acquiring only its 
subscription list and good will — ^there being none of those ma- 
terial elements connected with the journal which were neces- 
sa^ to its publication. The journal was continued, with Drs. 
Wilson and Lewis as editors, at an annual salary, which Messrs. 
Ritchie & Dunnavant stipulated to pay them. At the time of 
this purchase, there was published in the City of Richmond 
another medical journal, of which Drs. James B. McCaw, J. F. 
Peebles, and G. A. Otis were editors and proprietors, entitled 
<' The Virginia Medical and Surgical Journal." The publica- 
tion of these two periodicals was continued under themanage- 
ment of their respective editors and proprietors, until the month 
of December last, when by an agreement in writing entered into 
by Messrs. Ritchie & Dunnavant on the one part, and jfr. 
McCaw on the other, the two journals were united, and a new 
journal, entitled " The Virginia Medical Journal — The Stetho- 
scope and the Virginia Medical and Surgical Journal combined," 
was published under their joint auspices with Dr. Otis as co- 
editor. The first number of this new periodical appeared during 
the present month. — [Jan. 1856.] 

About the time this arrangement was entered into, Drs.' Wil- 
son and Lewis were discharged by Messrs. Ritclue and Dunna- 
vant, and they started a new journal as editors and proprietors, 
styled " The Monthly Stethoscope and Medical Reporter;" the 
first number of which likewise made its appearance during the 
present month. When the last mentioned journal was issued, 
Messrs. Ritchie and Dunnavant conceived their rights infringed 
by its publication, exhibited their bill for an injunction, chargms 
the defendants with an usurpation of the title of their journal, 
^'The Stethoscope," and claiming the exclusive use of this 
title ; and further charging that the defendants through the me- 
dium of their own journal and by other means, had represented 
that the plaintiiSs had suppressed, discontinued and abandoned 
their journal, and that their representations were made with a 
view to draw ofi" the patronage and good will of the plaintiiSs' 
journal and transfer it to that of the defendants' ; and praying 
that the defendants be injoined from publishing and circulating 
their journal, or any similar work, &c., &c. When the bill was 
exhibited to me, I desired it to be filed in court, and a rule 
made upon the defendants returnable to this day to show cause 
why the injunction prayed for should not be granted, with 
liberty to either party, on proper notice, to take testimony. I 
was induced to adopt this course, and not act on the bill on an 
ex parte application, but to give the parties an opportunity to be 
heard upon the merits, out of abundant caution^ because of the 
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novelty of the questions involved, and their importanco to the 
parties concerned. The defendants have answered, admitting 
some and denying other allegations of the bill ; and the ques- 
tion now is, shall the injunction be awarded ? 

To decide this question, it will be necessary to consider what 
principles govern a court of equity in such cases. The juris- 
diction of courts of equity over kterary property is similar to 
that exercised over patents for inventions ; and arises from an 
anxiety to give effect to the legal right, and restrain by means 
of the short process of an injunction, any violation which might 
become an injury irremediable by the slow proceedings of the 
common law. But if the legal right is disputed, the court does 
not, except in a strong case, interfere in the first instance by in- 
junction, but puts the party to establish his right at law before 
it confers the equitable remedy — 2 Eden on Inj. 880-88. ♦ The 
first question to be determined is, as to the legal right, and if 
the court doubts about that, it may commit great injustice by 
interfering until that question has been decided. Unless the 
case depending upon a legal right be very clear, it is the duty of 
the court to take care that the right be ascertained before it exer- 
cisesr its jurisdiction by an injunction. Looking to this princi- 
ple to guide th^ action of the court, I cannot say there is no 
doubt as to the plaintiffs' legal title, . The circumstance which 
throws doubt on their title arises from their own act in changing 
the name of their journal, and the varied form in which the de- 
fendants have used it. The title of the periodical which the 
plaintiffs purchased and first published was ^^ The Stethoscope ; 
A Monthly Journal of Medicme and the Collateral Sciences." 

They have united their journal with another ; dropped the sim- 
ple name which characterized it, and are publishing a new 
one with a new title — ^the title being " The Virginia Medical 
Journal ; The Stethoscope and Virginia Medical and Surgical, 
Journal combined." It is true the word ^^ Stethoscope" is re- 
tained ; but it does not seem to give the new, as it did, the old 
journal, its distinctive appellation — ^to mark its individuality; but 
to show the combination which has taken place, and the new 
journal which has sprung from that combination. In Curtis 
on Copy Right, p. 297, it is laid down that if a periodical work, 
that has long worn a particular title, changes it for another, the 
adoption of the old title by a new periodical, after the lapse of a 
reasonable time, would orcunarily not be such an interference as 
the courts of justice should notice. The authority cited for this 
principle is a decision by the ^^Gour. Boyale," at Paris in 1884, 
which sanctioned the publication of a journal under the title of 
^' Oazette de SauUj" which another journal had previously 
worn, but which it had for seven months abandoned for the title 
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<' aassetU Medieale de ParUr It will be obserred ihst tlus 
author states that a reasonable time nrast elapse, and in the 
case cited seven months had elapsed since the old name had been 
abandoned or modified. Bat in soeh cases, it is a question of 
intention, and not of time. ISme is bat a drcomstanoe to show 
that intention, and where all the dreomstances together clearly 
show an intention on the part of the plaintifi to abandon the 
old tide, or so combine with another as to lose its distinctive fea- 
tures, and amount to a new titie, thej waive their right to this 
title, andauthoriieits adoption at once by other persons; at 
Ijeast they throw such a doiid over their le^ ri^t to the title 
as to induce a court to hesitate long before it vml exercise its 
equitable relief. 

But have the defendants assumed the title of the plaintiib* 
journal so as to impose upon the community uid supplant it in 
the good will of the public. An inspection of the periodicals 
filed with the bill will show tiiat the titie of the plaintifi' first 
journal was ^^ The Stethoscope; A Monthly Journal of Medi- 
cine and the Collateral Sciences." The tide of their new 
journal is ^^ The Virsinia Medical Journal ; The Stethoscope 
and the Yirnnia Memcal and Surgical Journal combined." The 
title of the defendants' journal is ^' The Monthly Stethoscope 
and Medical Reporter." 

The names of these three journals are clearly distinguishable, 
and cannot mislead the intelligent patrons of either. It is true, 
the word Stethoscope is used in each ; but the defendants have 
accompanied it with other words prefixed and added, which 
give a distinct appellation to their journal, and are sufficient to 
apprize all persons that they are really different publications. 
Their different titles and the different matter which must 
appear in two monthly journals, seem to afford all the informa- 
tion that can be desired by those who choose to give their pat- 
ronage to one or the other. Nor can the eye be misled. The 
color and size of the plaintiffs' journal is unlike that of the de- 
fendants' ; and the plaintiffs have embellished their new work 
with an imposing wood cut of Esculapius, in strikmg contrast 
with the more unpretending cover which envelopes the defen- 
dants' journal. 

The most that can be said on this point is, that the defendants 
have simulated the plaintiffs' title, ^nt I can find no case in 
which the mere simulation by one party' of another's title has 
called forth the interference of the courts^ A brief examination 
of the cases will show how close a simulation is tolerated and 
how cautious the courts are in interfering with that free compe- 
tition in journalism, so necessary to the maintenance of free 
institutions. 
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In the case of Snowden vs. Noah, 1 Hop. 347, the defend- 
ant, Noah, was the editor, but not the proprietor of the news- 
paper establishment called the National Advocate; and imme- 
diately after the sale of that establishment by its former proprie- 
tor to the plaintiffs, Noah established another newspaper under 
the title of the New York National Advocate. The new gazette 
thus established was sent to the subscribers of the former Na- 
tional Advocate ; and Noah solicited and continued to solicit the 
support of the patrons of the former paper and the public to 
his new paper. These were the facts of the case, and the judge 
in delivering his opinion remarked, ^^ The only circumstance in 
this case which has any appearance of an imdue encroachment 
upon the rights of Snowden is, that Noah's new paper is pub- 
lished under a name nearly the same with that of Snowden." 
The injunction was refused. 

In the case of Bell v9. Clarke, 8 Paige Chy. Rep. p. 74, the 
title of the plaintiff's paper was tho ^^ democratic Republican, 
New Era," and that of the defendant's paper was ^^The New 
Era, revived by Richard Adams Locke, its former editor." The 
defendant's paper was the revival of an old paper in which he 
was formerly interested with the plaintiffii, but had been discon- 
tinued more than eighteen months. The defendant denied all 
intention by the use of the title ^^ New Era," of inducing the 

Eublic to believe that it was the plaintiff's paper. The court 
eld that the plaintiffs had so abandoned their old title as to au- 
thorize the defendant or any one else to adopt it ; and that the 
defendant's paper was not such a simulation of the plaintiffs' 
present publication as to injure the circulation and patronage of 
the latter, by deceiving the public, and inducing the belief 
that it is, in reality, me same paper. The injunction was 
refused. 

The same principle was recognized in the recent case of Spotts- 
wood V8. Clarke, 2 Phil. 22 Eng. Chy. Rep. p. 154. The con- 
test in this case grew out of the publication of two rival ^^ Pic- 
torial Almanacks." The title of the plaintiff"s work was, 





The Pictorial Almanack 






For 1847. 


Price 6d. 


Greenwich 




Royal 


Astronomical 


And 

Year Book 

For 


Calendar 


The (gardener, Farmer, NaturaHet, and Man of 




Business. 
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The title of the defendant's work was 
Old Moore's Family 
Pictorial Almanack 
For 1847. 

Oreenwich Royal The Man of Business, 

Astronomical Calendar The Hoosewife, 

And Year Book for the A Faithful Companion 

Gardener, Farmer, For all Times and 

Sportsman, Naturalist, Seasons. 

The defendant's publication was smaller than the plaintiffs', 
and the wrapper was colored yellow, while the plaintiflb' was 
white. 

The Chancellor held that, while there was a simulation of 
title, yet they were sufficiently distinct not to deceive the public, 
and not being satisfied with the plaintiffs' legal right, refused 
the injunction. 

These cases clearly show that the mere simulation of title, 
however close, will not warrant the courts in arresting the pub- 
lication by injunction. 

Su{)pose, however, that the defendants had not simulated the 
plamtiffs' title, but had adopted it literally, and done nothing 
more, publishing under that title a new work as their own, on 
the same general branch of science, would it have justified the 
court in awarding an injunction ? x Is the mere usurpation of 
title sufficient to call for the interference of a court of equity ? 
The doctrine that the title of a book or periodical is part of the 
work, capable of bein^ infringed like the body of the publica- 
tion, and that the infrmgement is to be redressed as a piracy, 
has not been expressly affirmed, eitheriin this country or in 
England. The cases on this sul^ect require something more 
than a mere usurpation of title. There must be some fraud or 
deception practised. In the case of Hogg vs, Kirby, 8 Yessey, 
215, the defendant adopted the saftie title for his publication 
that the plaintiffs were using, commencing his publication with 
the last word used in the preceding number of the plaintiffs,' 
inserting an article on a subject promised by^the plaintiffs, pub- 
lishing an index to all the preceding numbers issued by the 
Jilaintiffs, and representing his work as the work of the plaintiffs, 
t was this fraud on the part of the defendant, in representing 
his work as the work of the plaintiff, which induced Lord Eldon 
to award the injunction. It was not the usurpation of the title, 
which alone called for the interposition of the court, but it was 
the act of deception in endeavoring to identify the defendants 
work with that of the plaintiffs' as being one and the same. 
The same principle was affirmed in the case of Snowden vs. 
Koah, in which the Chancellor said "that the good will of an 



248 WHAT IS LITBRARY PIRACT. [J^lt, 

eBtablished trade, the custom of an inn, and the right of the 
publisher of books may be infringed by acts of piracy and de- 
ception ; but the injury for which redress Js given in such cases, 
results from the imposture practised upon the customers of an 
existing establishment, or upon the public. When the friends 
of an existing newspaper are informed by a rival newspaper that 
the two papers are not the same, but are distinct establishments, 
there is no deception ; and the detriment which either establish- 
ment may suffer from the competition of the other, results from 
the free option of those who choose to give their support to one 
establishment in preference to the other. This employment is 
subject to all the incidents of a free competition ; and when no 
deception is practised, the award of the public, or those who 
patronize newspapers, must determine the patronage which each 
rival press shall receive. 

These cases clearly show that the mere assumption of the 
plaintiffs' title by a rival, but distinct publication, however well 
established the plaintifis* right to that title may be by uninter- 
rupted usage and possession, will not warrant the court in award- 
ing an injunction ; but to the usurpation of the title must be su- 
peradded some act of fraud or deception, to call into exercise the 
preventive powers of a court of equity. 

The inquiry then is, have the defendants been guilty of fraud ? 
I cannot say that the facts disclosed by the evidence will sustain 
this imputation. In the editorial accompanying the advertise- 
ment published by the defendants in the Biclmiond Whig, the 
defendants represent their work as a new journal of which they 
are the editors and proprietors, and announce that all connexion 
between Messrs. Ritchie & Dunnavant and themselves had 
ceased ; and in the editorial publidied in their own journal, they 
speak of it as a ^^cousin-german of the pioneer journal of Vir- 
ginia." In their answer, they emphaticEdly denjr all intention, 
by the simulation of their title to that of the plaintiffs' of mis- 
leading the public, and the plaintiffs in their bill speak of the 
defendants' publication as a rival journal — a rival publication. 
Npr do they charge that the defendants represented their jour- 
nal as the journal of the plaintiffs, and thereby sought to impose 
it upon the patrons of the plaintiffs. The utmost to which the 
defendants have gone in this respect is, in representing that the 
plaintiffs had suppressed, abandoned, and discontinued their old 
journal. How far this statement is sustained by the fact that 
the plaintiffs had merged or combined their journal with an- 
other, it is not necessary for me to decide. It will be observed, 
however, that the plaintiffs do not charge the defendants with 
continuing this misrepresentation, or threatening to continue it. 
Even if they did, and the fact were so, it could not be remedied 
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by an injunction^. But the plainti& speak of this misrepresen- 
tation as something ahreaoj done. Now, the remedy by in- 
^ 'unction, with a few rare exceptions, is a preyentive remedy. 
;t is resorted to to prevent an apprehended injury, or to arrest 
a continuing one ; but when the injury complained of is past 
and completed, the party has a complete remedy at law ; and 
a court of equity will not interfere^ but will leave the party to 
seek his redress by an action for damages. And such is the 
plaintiflb' redress in this case, if the defendants have published 
the alleged misrepresentation, and the plaintiffs have been 
thereby mjured. 

In the absence then of anything really calculated to deceive 
the intelligent patrons of the Virginia Medical Journal, the de- 
cision in uie cases cited is authority against this application for 
an injunction to restrain the defendants from publishing the 
Monthly Stethoscope and Medical Reporter. 

The rule must be discharged. 

On application to the Court of Appeals of Virginia the in- 
junction was refused.* 



*The following is a translation of a case decided before the '* Oivil 
Tribunal of the Seine," Paris. From **La Lancette Francaise, Gazette det 
Hospitaux, Cinila et MUUavrea, No. b(i,-Jeudi 28, ^pnZ, 1853. 

FRAUDULENT COMPETITION, &c. 

iPARis, 27th April, 1853. 
Ciml Tribuwd of the Seme. FtmHh Chamber. 

M. Lepbllbtibb, presiding. 

Hve QastOU of the Eospitcda y. The Monitor of the HoapUdls. 

Fraudulent Competition — Attempt to divert patronage— Abuse of the list 
of Subscribers — ^Demand of Damages — Condemnation. 

The Tribunal, after having heard the resnectiye pleadings and 
eonclusions of M. Freslon, advocate, and M. Bendin, solicitor 
{avoiie) of M. De Sourd, M. Paillard de Villeneuve, advocate, 
assistea by M. Castaignet, solicitor of Castelnau and M., the 
deputy of the Attorney Cteneral, {proeureur imperial) in his 
conclusions and after having deliberated according to law, deci- 
ding in the first instance. 

Seeing that, on the 12th January, 1849, Fabre, chief reporter 
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of the Journal, ^^ The French Lancet, Gazette of the Hospitals, 
Civil and Military, yielded (eede) to Castelnan, the principal re- 
porting of the said Journal, and that De Sourd, proprietor of 
the said Journal gave his consent to this cession. 

Seeing that, in the month of December, 1852, H. De Castel- 
nan, with the object announced by him, of undertaking a new 
work and setting forth that he was establishing an organ, in 
which his authority would be upon a level with his responsibility, 
attached himself in the capacity of chief reporter to anew Jour- 
nal, upon the same subjects, entitled ^*The Monitor of the 
Hospitals." 

Seeing that, for the interest of this speculation, H. De Cas- 
telnau has made use of the list of subscribers of the Gazette of 
the Hospitals, which were in his hands only in consequence of 
his functions as principal reporter of the said sheet, and that 
during these months, he has caused the new Journal to be ad- 
dressed to the subscribers of the Gttzette, with the purpose of 
withdrawing them from the enterprise in which he was engaged 
as principal reporter and of attaching them to the enterprise 
which he was establishing. 

Seeing that, moreover, at the same time, H. De Castelnau 
allowed himself to propose to divers booksellers, who were ac- 
customed to publish their advertisements in the Gazette of the 
Hospitals, to publish 20,000 copies of them in an extra edition, 
{tirage extraordinaire) and that he received them from the book- 
sellers, caused them to be inserted in the specimen of the new 
sheet which has been published, making them (the booksellers) 
believe that he was acting always in the interest of the Gazette 
of the Hospitals, to which they knew him to be attached. 

Seeing that these acts constitute a fraudulent competition, 
which ought to be restrained: 

That they have caused to De Sourd an injury, for which rep- 
aration is due to him, and that the Tribunal possesses the ele- 
ments necessary to ascertaining it : 

That justice (requite) equally demands that measures shall be 
taken so that blamable proceeaings shall not profit, for the fu- 
ture, him who has taken them. For these considerations, con- 
demns H. De Castelnau, even by his body (meme par carps*) to 
»ay to Le Sourd 500 francs of damages ; fixes at one year, the 
juration of his bodily imprisonment, declares that H. De Cas- 
telnan shall be required during six months, commencing at the 
expiration of a week from the pronouncing of the present judg- 



s 



* {Meme par eorpe). This means perhaps that tlie bodily imprisonmeiit is as a se- 
enritjr for the payment of the money, or a penalty for foilare to p^. It may, hour- 
«Ter, be an additioaal penalty. 
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ment, from causing his name to appear .either as chief reporter 
of the Monitor of the Hospitals, or as reporter of any of the 
articles which shall be therein published ; forbids him to address 
gratuitously the said Journal to the, subscribers of the Gttzette 
of the Hospitals, under penalty of 100 francs of damages, and 
by his body {etpar carps) for every breach, and declares that 
the written sentence of the present judgment shall be inserted 
in three Journals of the Capital, at the election of De Sourd, 
and at the cost of Oastelnau: condemns H. De Castelnau to 
the costs. 
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If the leitera of a creditor, urging upon his debtor the payment of money, 
gLye him reasonable grounds to believe that the creditor desires and expects 
the money to be remitted to him by mail, the debtor is anthorized to make 
the remittance in that manner at tiie risk of the creditor. 

It is for the jury to determine whether the language of the creditor's let- 
ters gave the debtor such reasonable ground of belief; and in forming their 
judgment, they are to take into consideration the whole correspondence be- 
tween the parties and the usages of trade in this respect, between the dis- 
tricts of country, in which the creditor and debtor live, as well as any pa- 
rol eyidenoe produced by the respective parties. 

If upon the whole evidence, the jury shall find that the letters of the 
creditor were sufficient to create such belief, in the mind of a man of busi- 
ness and competent capacity, and that they did create that belief in the 
mind of the debtor, then the deposit by the debtor of a letter enclosing the 
money, in good futh, in a postK)ffice, through which correspondence was 
usuaUy carried on at that time from the debtor's neighborhood to the city, in 
which the creditor lived, (the letter being sealed and properly directed,) is 
payment of the money; although from the fraud or negligence of the offi- 
cers of the Gbvemment, the money may never have reached the hands of 
the creditor. 

SeUman <k Son v. Dunn, 

In the Circuit Court of the United States—fourth Circuit— for the Eastern 
District of Virginia. 

Judge Tanet, presiding. 

Griswold & Glaibornb, for plaintiffs. 
Patton & Patton, Jr., for defendants. 

The plaintifis in this suit, Sellman and Son, were merchants 
in Baltimore, and the defendant Dunn, resided in Essex Co., Ya. 
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In the course of trade the defendant gaye to the plaintii& lis 
note for the sum of Z^d9 47 cents, payable at the Farmers' 
Bank of Virginia, at Richmond, on the 1st day of May, 1850. 
Before the note became due the defendant, Dunn, went to Bal- 
timore and requested the plaintiffs who had sent the note to 
Bichmond for collection, to withdraw it and hold it at Baltimore, 
as he did not know whether he would be able to take it all up 
at the time it fell due. 

The plaintiffs accordingly withdrew the note from the Bank at 
Richmond and held it inBaltimore. On the 22nd of April, 1850, 
the plaintiffs wrote to the defendant that they had withdrawn 
his note as requested, that they had it in Baltimore and request- 
ing him to remit ihe money to take it up. 

On the 20th of May, they again wrote to him requesting him 
to attend to the matter. On the 27th of May, Dunn replied 
that he had received but one (the last) letter, that he called at 
the Bank in Richmond on the 3rd of May and found no such 
note there, and requesting to know where the note was and at 
what point payment was expected. In reply, the plaintiflb wrote 
that they held the note in Baltimore, adding, " if you will/w^ 
ward us the amount, we will send you the note." 
' On the 24th of June, the defendant inquired by letter, of the 

? plaintiffs, why they had not returned him the note, as he had 
orwarded the money according to request, and urging them to 
do so. The facts agreed by the counsel for both ^aintiffs, and 
defendant, were, 

^' That about ihe 7th of June, the sum of 9700 was enclosed 
in a letter to the plaintiffs, and sent to Baltimore by mail to 
their address." 

^^ That the usage and custom for persons in Essex County, 
purchasers and others, dealing with merchants in Baltimore and 
other northern merchants was general, when they sent money 
to make payments, to send it by mail to such northern mer- 
chants, and was known generally to such merchants in Baltimore 
and other such places." 

^^ That the (700 was sent after the receipt of Sellman's letter 
of 30th May, directing the defendant to forward the amount, 
and as Dunn supposed, in pursuance and for the purpose of com- 
plying with that letter." 

" That Dunn borrowed the money for the purpose of bringing 
t down to Richmond to take up the note due the plaintiffs, and 
did bring it to Richmond for that purpose." 

^^ That Essex County, where Dunn resides, is about 43 miles 
from Richmond, 56 miles from Fredericksburg, and farther still 
from Norfolk ; and these are the nearest points at which bank- 
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drafts could be obtained, and that this was known to the 
plaintiffii." 

It was proved by the plaintilEs that they never took the risk 
of remittances by mail from their cnstomers upon themselves^ 
that they never received the money or the letter containing it, 
that immediately upon the receipt of Dunn's letter informing 
them that he had sent the money by mail, they made diligent 
investigation and search, but that neither they nor the officers 
of the post-office department could get any cine to it, and that 
upon the receipt of Dunn's letter, they immediately sent a mes- 
senger to him demanding the payment of the note. 

Upon this state of the facts, Judge Taney, after argument, 
gave the jury the following instructions : 

Instructions. 

1. If the letters of the plaintifi to the defendant, urging the 
payment of the note, gave him reasonable grounds to believe 
that they desired and expected the money to be remitted to them 
by mail, he was authorized to make the remittance in that man- 
ner, at the risk of the plaintiffs. 

. 2. It is for the jury to determine whether the language of 
the plaintiffs' letters gave to the defendant such reasonable 
ground of belief; and in forming their judgment, they are to 
take into consideration the whole correspondence and intercourse 
between the parties and the usages of trade in this respect, be- 
tween the district or county in which the defendant resided, and 
the city of Baltimore — as well as the parol evidence offered by 
the respective parties. 

3. And if upon the whole evidence, they find that the letters 
of the plaintiffs were sufficient to create such belief in the mind 
of a man of business and competent capacity, and that they did 
crea'e that belief in the mind of the defendant. Then the de- 
posit of the letter inclosing the money, in good faith, in a post- 
office, through which correspondence was usually at that time 
carried on from his neighborhood to the city of jSaltimore, (the 
letter being sealed and properly directed,) was payment of the 
note, although from the fraud or negligence of the officers of 
the Government, the money may never have reached the hands 
of the plaintiffs.* 

• This IB in direct conflict with the decision of the Snpreme Coart of Appeals of 
Virginia, in the case of Grou, Mferg ^ Moore ▼. Criti, 3 Grat. SG2. lu that case 
the Conrt decided, Ist, That a better from the plaintiffs to the defrndani, urf^lnf them 
** to remh the amount,*' did not authorize the admission of evidence of a local usage 
or understanding, to giro a meaning to the terms of a letter different fn>m that thejr 
obvioualjr bora; and that a general direction bjr a creditor to his debtor to remit mooejr 



254 [July 

FALSE IMPRISONMENT.* 

JaiMs May, a free negro y. William H. Whitson and others. 

This was an action of trespass vi et armis and false imprison- 
ment, tried before His Honor, Judge Bailey, at the Special Term 
in December, 1855, of Orange Superior Court of Law. 

The plaintiff declared for an alleged battery and imprison- 
ment of his person by the defendants in May, 1855, without 
any justifiable cause. 

The defendants pleaded not guilty, and that the plaintiff is a 
slave, the property of the legatees of Absolam Tatum, deceased, 
in part represented by the defendants. 



* The fact that this case is leported entirely from memory, must be the reporter's 
excuse for not stating the evidence more in detail. The charge of His Honor, the 
reporter is aware, does not do him full justice, as only the heads of it are now recol- 
lected. The case is reported not so much because it decides any new poinf of law, 
as for the purpose of shewing our northern cotemporaries the justice that an honest 
Southern jury secures to a free-negro* It is hoped that the end will justify the 
means^— jR^. 



to him, without prescribing the mode, does not authorize the debtor to remit by mail, 
at the risk of the creditor; but such direction must be specific, both ai to the mode of 
remittance and the subject to be remitted, before it can be made at the risk of the 
creditor. 

These instructions of judge Taney's seem to us also obnoxious to the objection that 
they conflict with that uniTcrsally recognized principle of the law of contract, that the 
debtor shall seek out his creditor, if he be, as tthe term expresses it, within the four 
leas. I'his is an objection which the law imposes upon the debtor and to the perfor- 
mance of which the creditor is clearly entitled. There may be a waiver of this right 
undoubtedly, but like every other waiver, it must be either in express terms, or by con- 
clusive implication. It will not be contended that the term remits used in the above 
cases, exprenly authorises a remittance by mail, ai the ruk of the erediUfr ; nor is the 
remittance by maii, at the ritk of the creditor, a necessary or fair implication from the 
request to remit; It merely couples with the req^tpt of payment, a suggestion of the 
ordinary manner in which such payments are made, and expresses to the debtor a mode 
of doing that which the law requires him to do. 

To say, therefore, that such a request relieves the debtor of all the risk of the trans* 
mission which he, at any rate, is bound to make, is, it seems to us, rather torturing the 
Ian to meet the supposed hardship of the debtor's case, than carrying out its princi- 
ples of construction in a fair and legitimate manner. We have neither leisure nor 
space for any extended review of this opinion, and should hardly have ventured to ex- 
press our dissent from this dictum of judge Taney {nomen clantm ei^enerabile, in the 
law,) if we were not backed by the unanimous opinion of the Supreme Court of this 
State. \Ed, 
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The cause was submitted to the jury on these issues. The 
plaintiff introduced the records of the County Court of Orange, 
of May Term, 1803, by which it appeared that the County 
Court authorized the executors of said Tatum to emancipate his 
slayes, of whom the plaintiff is a descendant. The clerk of the 
County Court stated on cross-examination, that the order of 
the County Court had been recently inserted by him under a 
procedendo from the higher Court to that effect, and an order 
of the Counly Court in pursuance of the procedendo. 

The plaintiffs also introduced in eridence the report of a case 
between the parties in this suit, which case as appeared from the 
report, was commenced in the County Court of Orange, after 
the commencement of this suit, upon a motion by the plaintiffs, 
(which was resisted by the defendant,) for an order authorizing 
an entry, at May Term, 1803, of said Court of the aforesaid 
decree, of emancipation of the plaintiff's ancester, nunc pro tunc. 
This order was made by the County Court, and upon successive 
appeals taken by the defendants, was affirmed by the Superior and 
Supreme Courts. 

The plaintiff also introduced evidence, that he and his an- 
cestors had been reported free 50 vears^ The plaintiff also in- 
troduced evidence, that the Sheriff of Orange, by command of 
the defendants, had seized and imprisoned him, the defendants 
declaring that they intended to take him as their slave. 

It was also shown that defendant Whitson had been in Hills- 
boro', the county seat of Orange, from time to time for several 
years past, and had diligently searched the records and files of 
the County Court Clerk's office for the record of emancipation 
of the plaintiff's ancestors, and had got the clerk to assist him ; 
that he had been on this business to Hillsboro' several times be- 
fore the death of Judge Cameron, upon whose affidavit that the 
entry of emancipation had been made, the order nunc pro tunc 
was allowed and that both defendants have been at Hillsboro' 
on the same business since the death of Judge Cameron, and 
that it was shortly after bis death that the arrest was made. The 
defendants introduced a gentleman of the Hillsboro' bar, who tes- 
tified that the defendants came to him before the arrest was made, 
and employed him to recover the family of slaves, of which the 
plaintiff was one, and sought his advice as to the best mode of 
procedure; and that he advised them to make a formal arrest of 
one of them, and let him sue for the trespass, and thus try the 
title ; that very soon afterwards the plaintiff was arrested, and 
brought the present action ; that as soon as the writ was served, 
the defendants released the plaintiff from arrest, and allowed 
him then and ever since to go at large. 

His Honor charged the jury that it being conceded by the 
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defendant's counsel that the trespass Jbad been committed, the 
only question for their consideration, and indeed, the only ques- 
tion which had been argued to them was the quantum of 
damages. 

He charged the jury that if they believed from the evidence 
that the d^endants in seizing and imprisoning the plaintiff, acted 
bonafdej simply to try the question of their right of property 
in the plaintiff, (under a reasonable belief that the plaintiff's an- 
cestors had never been legally emancipated,) and that the arrest 
was made for this purpose, it would be their duty only to find 
the actual damages sustained by the ^plaintiff ; but if they be- 
lieve from the evidence that the defendants were actuated by 
malice in arresting the plaintiff, they might give exemplary or 
smart damages and that the measure of such damages, if they 
thought proper to give such, was a question wholly for their con- 
sideration. 

Mr. Graham of counsel for the plaintiff, asked His Honor to 
instruct the jury, that if they believed that the defendants ar- 
rested the plaintiff without a legal excuse, such arrest was in 
law malicious. 

This instruction. His Honor declined, and charged the jury 
that there was two kinds of malice — ^malice express and malice 
implied ; malice was implied when an act was done without legal 
excuse or justification. ' That he did not consider that according 
to the case of Scott v. Williams^ they were authorized to find 
substantial damages, if the defendants had been actuated by im- 
plied malice or malice in law merely, but that the malice to which 
he had allusion in the previous part of his charge was express 
malice or malice in fact. 

The jury retired, and after a short consultation, returned a 
verdict for the plaintiff With $750 damages. 
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CONSTRUCTION OF AGENCY ACT .♦ 

In a case in which a person transacts business as agent for a known 
principal, and is known to be such by all persons haWng any interest in 
knowing the fact; where it is notorious who is the principal, the gooc^ in 
the store are not liable for the debts of the agent, althoagh he hat no lign 
over his door disclosing the nsme of his principal. 

In such case he does not transact business as a trader with the addition 
of the word agent, aooording to the true intent and meaning of theaet 13th 
section, 145th chi^pter of the Code,* and it is not necessary that the nsmifi 
of his said principal should be disclosed by a sign as is required to be doae 
by the aforesaid section, in the cases to which it applies. 

In such case, if a third person levy an execution issued agMnst the agent 
upon the property in the store, the principal may come in by petition, and 
have the said property discharged of the levy, with coste against the plain- 
tiif in the execution. 

l\wilian V. FnoeU.f 

In the Supreme Court of Appeals of Virginia, May Term, 1852. 

Stanard k BouLDiK, for Appellant 
Pattok, Day & Williams, for Appellees. 

In the year 1847, John M. Trevilian, the appellant, erected 
a store house on his farm, in the County of (roochland, and com- 
menced the business of a Country store at that place, conduct- 
ing the business by and through the agency of Thomas T. T. 
Tabb, his son-in-law. In the month of March, 1851, Erasmus 
Powell, who lived in the neighborhood of the appellant and in 
the vicinitj of the store, purchased of Lewis Webb a judgment 
for (953 02, with interest thereon from 1842 till paid, against 

* The foUowiog is the 13th section, chap. 145, Code of Virginia. 

** If any person shall transact business as a trader, with the addition of the words 
'*faeiarj" **age9i,*^ *^€md eompanf," or *' and Co^** and tsil to disclose the name of 
his principal, or partner, bjr a sign, in letters easy to be read, placed conspicuously 
at the house wherein sach business, and also by a notice published for two weeks, 
in a newspaper printed in ihe town or county, wherein the same is transacted, or 
if any person transact said business in his own nam>, without any such sddition, 
all the property, stock and chosef in action, acquired or used in Inch business, shall 
as to Ae crediiorft of any such person, be liable for the debts of such person. This 
section shall not apply to a person transacting such business under a license to him 
as SB auctioneer er commission merchsint.*' 

t This case baying been decided by only tfi'o, out of three Judges sitting, has not 
been heretofore reported. But as it is the only case which has reacHed the Court 
of Appeals, inrolving the construction of the Agency Act, and is at least persuasire 
authority in the Circuit Courts, we think it important to the Virginia Bar that it 
should be ui print. [Ed. 

17 
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Tabb, as a member of the insolyent firm of Tabb k Giles, which 
Webb had laid by as hopeless. 

Powell had the execution on this judgment levied on the goods 
in the store. Trevilian claimed the property as his own and ar- 
rested the sale of the goods,, by executing a suspending bond 
under the provisions of. the 153rd chap. Code of Virginia, (pp. 
609, 610,) and instituted proceedings under that act, to try the 
title to the property. At April Term, 1851^ the Circuit Court 
ordered that Trevilian should be considered the plaintiff in 
the case, and directed the following issue to be tried by a jury, 
viz: 

'^ Whether at the time of the levy of the execution aforesaid, 
the property thereby levied on as the property of the said Thos. 
T. T. Tabb, was the property of the plaintiff, John M. Trevilian, 
and not liable to be levied on for the debt in the said execution 
mentioned." 

At a Special Term in June, 1851, under the provisions of said 
statute, a jury was waived by the parties, and the trial of the 
issue Bubmitted to the Court. 

The plaintiff gave in evidence, a power of attorney, executed 
in 1847, by J. M. Trevilian, appointing Tabb his agent ** to pur- 
chase such goods, wares and merchandize, as in his Judgment 
he may select, for a country store to be established at Dover- 
Mills, in Goochland County, which said store'* he was to con- 
duct as Trevilian's agent and for such goods was authorized to 
execute obligations as his agent. 

He also proved that this power of Attorney was lodged in 
the Farmers' Bank of Virginia, and that under it, the notes of 
Tabb, agent for J. M. Trevilian, had been discounted at the said 
Bank regularly, on the credit of J. M. Trevilian, and that the 
account at said Bank had always stood in the name of Thomas 
T. T. Tabb, agent for J. M. Trevilian ; that on the 14th June, 
1851, there were in Bank, three notes signed as above, and ten 
checks signed T. T. T. Tabb, agent, of all which were charged 
to the above account. 

He further proved that Tabb was, and had been for years, 
notoriously insolvent, and by numerous merchants of the City of 
Richmond, where Tabb dealt, that they knew that Tabb was the 
agent of Trevilian and acting for him ; that they had been re- 
ferred to the power of attorney above mentioned at the Bank ; 
that Trevilian and Tabb had both stated that the latter was the 
agent of the former ; that the orders which Tabb had given for 
merchandise, for the store at Dover-Mills, were generally signed 
by him. as agent for John M. Trevilian, though sometimes only 
as agent, but the notes he gave for the purchase of goods were 
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invariably signed in the former manner, and that they would not 
have trusted iiim, without the knowledge of his being the agent 
of Trevilian. Nearly all of the accounts of these merchants 
were kept in the name of Tabb as agent for Trevilian, some one 
or two in the name of Tabb, agent. He proved by Webb, 
that he Webb, had transferred a judgment against Tabb to the 
defendant. The defendant had applied to him in Richmond to 
know if he did not have such a judgment, and proposed to buy 
it. He sold the judgment to Powell. There was some reference 
made in the conversation to the agency of Tabb for the plain- 
tiff, to the chance of making the debt, and to whether Tabb had 
proceeded legally. The debt against Tabb was considered des- 
perate by Webb, and had been laid aside as such. 

Tabb proved that he conducted the business as agent of Tre- 
vilian, that he had no interest in the business, except what Tre- 
vilian might choose to give him ; that the business was com- 
menced entirely on Trevilian's credit, and no money capital was 
put in ; that all the merchants with whom he dealt, knew him to 
be the agent of Trevilian, and that no credit was given to him. 
That at the sale of an estate by defendant as administrator, he, 
Tabb, purchased articles for the store ; that to comply with the 
xerms of sale, he signed a bond adding the word ''agent," with 
Trevilian as surety ; that notes for the purchase of goods were 
invariably signed, Tabb, '' agent of John M. Trevilian." Checks 
were signed generally as '' agent" merely. 

That the defendant, Powell, had knowledge of the agency ; 
that Tabb, as agent of Trevilian, had business transactions With 
Powell. That advertisements had appeared in the Richmond 
Whig, and various deeds were recorded in the County Court of 
Goochland, reciting Tabb to be the agent of J. M. Trevilian. 
That the boxes containing merchandize for the store were either 
marked " Tabb, agent of J. M. Trevilian," or, " Tabb, agent." 
That about two years prior to the trial,'*' Tabb had received at 
the store a box marked '' Thomas T. T. Tabb, agent of John M. 
Trevilian." That he put this board between the floor of the 
platform, in front of the store, and the lower railing of the plat- 
form, about eight feet from the ground, it was placed immedi- 
ately in front of the public road and remained thpre for several 
months, but had been removed some time before the levy of the 
execution. 

In 1849, a rumor was in circulation that Tabb intended to 
stop business. He posted copies of an advertisement contradict- 
ing the rumor, at various public places in the County, signing 

*Tbi8 was before the passage of the act of assembly, before referred to, requiring a 
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his name as ** agent of John M. Trevilian." That he had ap- 
plied to the County Court for a license as agent to sell liquor in 
1847 ; the Clerk made oat the certificate to him, individuallj, 
but the Commissioner of the Reyenue interlined the word ^^agent," 
at hiis request, to correct thci error. In all the subsequent years, 
the license was given to him as agent. That he had purchased 
a negro woman to nurSe his child, out of the funds of the store, 
by the consent and as agent of John M. Treyilian. That the 
accounts due to the store, were made out either in his name as 
*• agent of J. M. Trenlian," or as "agent" merely. 

It was further proved that it was the general impression of 
the neighborhood that Trevilian was the principal. 

A witness, Watkins James, proved that he had a conversation 
with the defendant, Powell, some . few day^ before the levy of 
the execution ; that Powell had said to him that a ^reat many of 
these agencies were conducted illegally ; that he knew a man 
who conducted an agency in the neighborhood, who carried on 
an agency illegally, and he meant to catch him ; he knew where 
he could purchase a claim for a small amount, and he intended 
to do it and make a levy. Witness told him he was alluding 
to Tabb, that he would 'nt succeed, as Trevilian and Tabb knew 
how to manage the business. Powell denied that it was Tabb, 
said that he knew Tabb was insolvent, and that every body Icnew 
th.^ store was Trevilian's. It was further proved by (Several wit- 
nesses that they had seen the sign referred to. It was further 
proved that in 1850 Tabb listed a horse, a carriage and a gold 
watch in his own name; that in 1851, since the controversy, he 
listed a horse, carriage, two gold watches, and a negro woman, 
stating that he held them as agent of Trevilian, but they were 
listed as agent merely. 

It was proved by a witness for the defendant, that in a con- 
versation with Trevilian about the store, a little before its open- 
ing, he said that he had nothing to do with the store, or words 
to that effect ; but witness could not undertake to say that he 
understood from Trevilian that he had no interest in the store ; 
witness had' heard that Tabb was agent for a man named Lowe, 
l\ad also heard that Trevilian was principal. Witness was a 
store-keeper in the neighborhood himself, could not say it was 
the general impression that Tabb was the agent of Trevilian* 

It was further, proved for the defendant, by several witnesses, 
that their accounts from the store were rendered in the name of 
Tabb, agent, and that although they passed and repassed the 
store and were in frequently, they never saw the sign men* 
tioned. 

It was proved by a clerk who had lived in the store in 1847, 
and remained there 13 months, that there was no fact or trans- 
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action within his knowledge, from which he could be infonned 
that Tabb was the agent of Trevilian. He thought Tabb wifl 
the agent of Trevilifm, but did not know it. Witness di4 not 
remember the sign spoken of. Several witnesses had heard that 
Tabb was agent of a man named Lowe. 

It was further proved that Tabb had said that if he amassed 
3100,000 at the store, he would tender it all to Gol. Trevilian ; 
and that Trevilian had been heard to say in the store upon one 
occasion to his wife, '' here is a remnant Tabb has ^ven me, it 
will do to make one of the boys a roundabout with. The records 
of eight suits were introduced, seven of which were brought in 
ttie name of Tabb, agent, and on^ in his individual capacity ; 
all of them for debts admitted to bel<Hig to the store. And this 
being all the evidence in the cause, the Court without passing 
upon the admissibility of various portions of the testimony o^ 
fered, was of opinion that at the time of the levy of the execu- 
tion, the property levied on by the defendant and claimed by 
the plaintiff, was the property of t"he plaintiff, John M. Trevilian, 
under the management of Thomas T. T. Tabb, as his agent and 
so known to be by all persons having any interest in Knowing 
the fact, but the Court being also of opinion, that since the 13th 
section of the 145th chapter of th^ Code of Virginia took effect, 
every person who transacts mercantile business as the agent of 
another,' whether the name of his principal be fully disclosed in 
all the transactions of the agent or not, must also disclose 
the name of his principal in the mode pointed out, in the section 
aforesaid, was of opinion, that the property levied on as iifore- 
said, was at the time of such levy, liable to be levied on as the 
property of Thomas T. T. Tabb, for the debt in said execution 
mentioned ; because the naioe of the said John M. Trevilian has 
not been disclosed by a sign conspicuously placed at the store 
house, at Dover MUls, in which the business was transacted, 
since the 13th section of the 145th chapter of the Code of Vir- 
ginia took effect, and therefore the Court gave judgment for the 
defendant; to which opinion of the Court, the plaintiff e 
cepted. 

The cause was tried in the Supreme Court of Appeals. 

The following is the judgment of that Court. No opinion 
having been given in the case. 

The Court concurs in the opinion of the Circuit Court that 
the property on which the execution in the proceedings men- 
tioned was levied, was at the time of said levy the property of 
the plaintiff, John M. Trevilian, under the management of Thos. 
T. T. Tabb, as his age at, and was so known to be by all persons 
having any interest in knowing the fietct. But the Court does 
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not concur in the opinion of the Circuit Court, that the said 
property was at the tune of Kaid levy, liable to be levied on, as 
the property of .said Tabb, for the debt in said execution men- 
tioned ; this Court being of opiniany that the said Tabb did not 
transact business as a trader, ^' with the addition of the word 
agent,'* according to the true intent and meaning of the 13th 
section of the 145th chapter of the Code, and therefore it was 
not necessary that the name of his said principal should be dis- 
closed by a sign, as is required by that section to be done, in 
the eases to which it applies : therefore it is considered that 
said judgment be reyersed and annulled, and that the plaintiff 
recover his costs, &c., and that the said property be discharged 
from the said levy, and be restored by the Sheriff who made the 
same, to the said John M. Trevilian. 



POWER OF COURT TO RE-HEAR. 

We present to oar readers the following very able review of the autho- 
rities upon the question, whether the Court of Appeals has the right or 
power to grant a re-hearing after the expiration of the term at which a decree 
has been made. It is extracted from an argument delivered by the Hon. 
John Robertson, before the Supreme Court of Appeals of Ya., in the case 
of Robinson et dU, vs. AUen et aU. 

A very strong impression exists, both on the bench and at 
the bar, that there is no such power ; but, on the contrary, to 
use the strong language of Judge Baldwin, in Read vs. Stricter* 
that after the term has passed, ^^the finality and irreversability of 
the judgments and decrees of this court is inherent in the 
Yerj nature and constitution of the tribunal." 

If this doctrine, announced, as is believed, for the first time 
in the year 1850, and contrary to the current of authority in 
this court from its origin, be true, then all men being fallible, a 
great wrong may be committed without a remedy, and ruin 
inflicted inadvertently by judicial decisions, the error of which 
pay become palpable before they are carried into execution and 
mieht, therefore, be readily corrected. 

With all respect for the memory of the excellent and able 
Judge referred to, it is confidently believed that the proposition 
as stated is nt)t law : that far from it, there are definite and 

*i Grat. p. 81. 
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broad ezoeptioiiB leBtiBg aot only on reuon and instioey but 
on-imshakeii ftadioritjr, to amre the court snd the country 
from the conaeqneneeB of so sweeping a doctrine. 

Without going into general reasoning, the attention of the 
coort is at once respeetfidly asked to the precedents in our own 
courts. They are not numerous, and will be concisely referred to. 

In TkanUan y. Oarim,* 1801, the appellant was called and 
not appearing, appeal dismissed and oraer of dismission certi- 
fied. At next term, <a motion, rule on appeDee to show cause 
why the order of dismission should not be set aside; finally, in 
May, 1802, twelye months after dismission, order of dismission 
set aside, and cause redocketed^ and these ordrrs directed to be 
certified to the court below. Ilie only ground was the omission 
of appellant's counsel to mark his nam6 on the docket. This 
precedent, it is presumed, occurred before the rule relating to 
dismissions was adopted, (1 GraL zzi., R. 10.) First found in 
Hall's collection of all the rules ; (Hall's Dig. 621,) under date 
of December, 1811. 

Murray y. Carrettj ^.,t decided in November, 1802, and 
didy certified. In April, 1803, judgment set aside by consent. 
See order book Court Appeals. 

In Beaumarchau v. Com.yX the original decree was entered 
1801. Two years after, at ike instance of the court, the pro- 
priety of that decree was considered, and the same finally set 
aside. 

In Beazley y. Ow€ny% judgment reversed in 1809, and 
ordered to be certified. At the next term judgment set aside 
on the ground of a minruian in the clerk, in failing to enter 
motion for re-hearing, sc. 

Little need be said about the case of Ccanj^heU v. Prtce,|| in 
1812, the only point decided was the self-evident proposition, 
that an inferior court cannot correct errors in a decree aflbrmed 
by the Court of Appeals. 

Ervnn v. Vint^^ 1819. In this case, the next in date, the 
power of a court to re-examine its decrees after the term, was 
the direct question before the court. The only ground assigned 
was that the decree had been rendered by default, a default 
ascribed to a mistake of the day of session, at one time, and an 
accidental hurt at another ; the court upon the express authority 
of Kemp V. Squire** a case itself deliberately settled on a 
search of precedents, declared that the decree ought to be set 
aside. Let it not be said that this case only proves that th^ 
power in question belongs to the inferior courts. It would be 

« 3 Call 221, 232, 384. 1 3 Call 323. X 3 Call 122. $ 3 Hen. and Man. 449. 
« 3 Manf. 227. IT 6 Munf. 267. - 1 Vcz., Sr. 
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strange indeed that this court, as Judge Cabell* forcibly argues, 
should award to a subordinate court, whose decrees are subject 
to correction by bill of review or appeal, a power which they 
disclaim for one whose errors can be corrected by no other 
tribunal. 

The case of Campbell y. Patterson^ is not reported. It 
appears from the order book that the decree entered in Feb., 
1885, and which was ordered to be certified, and actually 
certified, was on motion, made at a subsequent term, ordered to 
be set aside, and the cause re heard. 

So far we have an unbroken series of decisions for upwards of 
thirty years, going back almost to the first year of the present 
century, showmg that this court has conceded to other courts 
and claimed and exercJised the power of setting aside judgments 
and decrees, both at law and in equity, after the terms at which 
they have been pronounced ; without one in which that power 
has been disclaimed. Such power has been exercised on various 
grounds: On the ground of error in the decree itself— on ^he 
ground of consent, misprision of the clerk, omission of counsel 
to mark their names on the docket, &c. — on the ground that the 
decrees were rendered by default^ including, surprise, mistake 
and accident. 

Of the power to do the like in cases of fraud, there can be 
no doubt ; and in several of the cases the decrees have been set 
aside, notwithstanding they had been ordered to be certified, and 
actually certified to the inferior courts from whence they came. 

These precedents, never overruled, are, if not in direct con- 
flict, broad exceptions, at least to the doctrine of "irreversi- 
bility and finality;" by which, to use the strong remonstrance 
of Judge Cabell, should it ever be established, "nothing will be 
left to this, the court in the last resort, but to mourn that the 
injustice it has inadvertently committed is irremediable " If 
this be so, it does indeed, as he adds, " call loudly for legislative 
interposition.*' 

Very shortly after the case of Campbell v. Pattersofiy occur- 
red that of the Bank of Virginia v. Craig ;'\ this seems to 
have been regarded by some of the Judges, especially by 
Judges Parker and Baldwin, as repudiating in all cases the 
power of this court over its decrees after the term, and war- 
ranting the doctrine of irreversibUitt/. 

Rarely, as we hope to show, has there been a greater error ; 
the Judges and the profession have been misled, it is hardly 
possible to doubt, by a mistake of the reporters ; and to prove 
this we appeal to the order book of the court itself, and to the 

* Towner y. Lane, 9 Leigh 28S. 1 6 Leigh 399. 
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testimony of an able and venerable Judge who sat in the case 
at the hearing. Twelve months after the original decree had 
been entered and certified, a rule was granted to show cause 
why it should not be set aside.* The grounds upon which a re- 
hearing was asked were : 1. Error in the decree. 2. Want of 
jurisdiction. The question of a re-hearing was argued are tenu9^ 
no precedents were cited by bar or courts at least none are 
mentioned. It was admitted by the counsel opposed to the 
motion, that a re-hearing would be proper where the party was 
dead at the time of entering the decree, or through accident or 
mistake^ was not heard by counsel ; but forgetting the case of 
Beaumarchaux v. T^he Commonwealth^ they denied that it could 
be set aside for error in the decree itself, whether on account of 
jurisdiction or otherwise; a distinction according to which a 
decision in a criminal case, before jurisdiction in such cases was 
allowed by law ; or now in a case where the sum in controversy 
is less than the amount prescribed as necessary to give this 
court jurisdiction, or on an appeal taken from the federal courts, 
or the courts of other States ; could not be re-heard after the 
term and yet that may be done where a party has from accident 
or mistake been unrepresented by counsel, though no error is 
shown in the decree itself. That is, there may be a re-hearing 
where the error is perhaps merely formal, but none where it is 
matter of substance. 

The court refused the re-bearing and (so says the reporter) 
overruled Jones' motion "on the ground that it could not now 
set aside the decree entered at the former term, whether it was 
prematurely entered or whether it was objectionable or not on its 
merits.*' Notwithstanding the ability and general accuracy of 
the reporter, this must be an erroneous statement. Gertam it 
is it cannot correctly represent the opinion of Judge Cabell ; 
nor, as seems well nigh certain, those of Judges Tucker and 
Brooke ; however, they may all have concurred in the Judg- 
nunt itself. Judge Cabell and Judge' Tucker had both but 
twelve months before sat in the case of Campbell v. Patterson ; 
and all three subsequently in. .that of Wynn v. Wyatt;\ where 
the action of the courts is in direct conflict with the opinions 
ascribed to the court, as above, by the reporter. Further, 
Judge Cabell in a case which came before the court about two 
years after that of the Bank v. Craig^ utterly disclaimed such 
opinions, and cited with approbation Campbell v. Patterson^ to 
refute them. The case alluded to is that of Towner v. Lane^ 
in which Judge Brooke also sat ; and though he thought that 
Campbell v. Patterson had gone too far in allowing a decree to 

* 6 Juei«h 488. 1 11 Leigh 582. 
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be set aside, after it had been certified, (an objection, however, 
over-ruled or disregarded in several of the cases referred to 
above, as also in Wynn v. Wyatt^ in 1840,) yet asserted the 
power of the court to correct its orders until they are executed.^ 

Nor is the reporter's statement at all warranted by any thing 
in the record, the order, as entered, simply states, that the 
court having heard the parties " doth over-rule the motion ; not 
one word does the court say, so far as appears by their records 
or any written opinion sanctioned by th^m, in derogation of 
their 'power to set aside that or any other decree of a former 
term. 

So much for the case of the 3ank of Virginia v. Craig ; 
which does not deny the power of the court, but merely declines 
its exercise in that case, and which, if it had, is not a binding 
authority, it not being, as to the question now under considera- 
tion, the decision of a full court, but of three Judges only. 

The case of Towner v. Lane^\ though not quoted as authority 
either way, the Judges having been equally divided, is well 
worthy the attention of the court; each of the Judges has 
recoraed his opinion, those of the two senior Judges, Cabell 
and Brooke, as already said, conclusively refute the idea that 
they could ever have concurred in the opinion imputed to the 
court, by the reporter, in the case of the Bank v. Craig; and 
their opinions, apart from the unanswerable reasons upon which 
they rest, conversant as they had been fqr nearly thirty years 
with the practice and precedents of the court, must be regarded, 
without disparagement to the junior Judges, as entitled to more 
weight on such a question than those of the latter, one of whom 
had set on the bench of the Appellate Court only about twelve 
months, and both of whom had been mostly conversant with the 
rigid doctrines of the common law courts. Indeed, Judge 
Parker, it wilUbe seen, chiefly relied on common'law authorities; 
two of his references are to the same case : The Parish of St. 
Clements v. Parish of St. Andrews,X which proves what was 
never doubted, that the orders of a court are during the term in 
the breast of iae Judges. But the court do not say that there 
is no power over judgments after the term ; nor does the Judge 
refer to even one of the numerous instances § in which this latter 
power has been claimed and exercised in the common law courts. 

Judge Parker also refers to 8 Co., 1 Bac. Ab., &c., and to a 
passage in 3 Ohrist.j Bl. Comm. 407, to show that after judg- 
ment enrolled there can be no amendment! But the opinion of 

* See al8o Hunter 0. Martin, 9 Leigh 290. 1 9 Leigh 263. 
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Blackstone, Judge Cabell* considers as founded on the Stat, of 
11 H. 4, c, 8, not in force in Virginia ; nor have we, as he says, 
any similar statute. 

Coming to our own precedents, Judge Parker relies on the 
case.of The Bank of Virginia v. Craig ^ and quotes the re- 
porter's erroneous version as the unanvm<m9 opinion of the 
court. Judge Cabell and Judffe Brooke being present on the 
bench, and both pronouncing deliberate opinions expressly and 
most earnestly combatting those ascribed to the court by the 
reporter. 

Judge Parker also refers to Ghi99 v. Baker, 6 Munf. 218, 
where a rcrhearing was refused, '^the court doubting at least its 
right to re-hear," A;c.; thus giving to a case, where the court 
doubted its power, more weignt than to the numerous cases in 
which they had unhesitatingly claimed and exercised it. 

In reference to Beaumarehais v. the Commonwealth^f Judge 
Parker does not directly controvert its authority, but tries to 
evade its force. President Pendleton, one ot the ablest Judees 
who ever sat in any court, assigns two grounds for re-hearmg 
and reversing the decree pronounced two years before ; namely, 
that the record remained in court, and that the cause was 
undecided. 

The first ground, that the record remained in court, is sup- 
posed to be founded on the fact that the court had not ordered 
their judgment, as usual, to be certified to the court below. 
As to the other, although the court had agreed at the first hear- 
ing in reversing, and actually did reverse in part the decree of 
the inferior court, with costs, yet it is true they were equally 
divided on another branch of the case ; and as to that neither 
affirmed nor reversed. On the contrary, they solemnly adjudged 
that no further decree could be rendered. Ifow a decree decid- 
ing that no further decree can be made, it would seem, must 
end the cause in the court that so decides; but seeing that if 
regarded as a final decree it would put an end to the doctrine of 
"irreversibility," as contended for by him, Judge Parker seizes 
upon the expression that the cause was undecided. He says, 
" whether the coart was right or wrong in saying that the former 
decree was interlocutory and not final, it is obvious it placed its 
control over the decree on that ground." Judge Brooke, on the 
contrary, with great reason, considered the first decree as 
clearly final, and that the court retained the power to correct it 
in consequence of not having ordered it to be certified. But 
with due deference it cannot be assumed, as it is by Judge 
Parker, that seeing, as they did, the errors they had committed, 

* 9 Leigh 287. fSCalllSS. 
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they would not have corrected it, even though they had con- 
sidered it final ^ and (as has been since done on several 
occasions) even though the certificate had been directed, pro- 
vided the decree remained unexecuted* Be this as it may, still 
the case remains as an authority for holding that a decro^ de- 
claring erroniouslffj (if it be so held,) that no further decree 
can be made, may, at a subsequent term, if not certified, be far 
error on its face^ examined and reversed ; a decision directly in 
conflict with Judge Parker's opinion, and with that ascribed to 
the court by the reporter in The Bank v. Craig. 

Judge Parker also endeavors to destroy the force of Campbell 
V. Patterson^ by greatly amplifying, on mere conjecture, the 
grounds stated upon the record. He says, "the court pro- 
ceeded either on the ground of consent; or (what is more proba- 
ble from the entry) on the ground that tLe court had no authoritj^ 
to hear the cause m the absence of retained counsel, necessarily 
otherwise engaged in the House of Delegates^ and against the 
rule established by the court in other cases ; anil consent having 
been in fact given for the re-instatements, it was probably little 
consider ecL'* 

These are gratuitous assumptions. The Judge, if not contra- 
dicted, is certainly not sustained by the record; no consent 
appears: no want of authority to hear the cause: no such rule 
as that supposed is found among those published by the re« 
porters. The correctness of these conjectures of the able and 
upright Judge who hazarded them cannot be supposed, without 
imputing to Judge Cabell, who sat in the cause, a disingenuous- 
ness of which he was incapable, in suppressing or concealing 
the facts, had they been such as are supposed. So far from 
stating these as the grounds, he conforms in his statement to 
that in the record. He says: "The application was made on 
the ground that Mr. Johnson had forgotten to mark his name 
on the docket, in consequence of which it was taken up and 
decided in his absease. At the next term, on the application of 
Mr. Johnson stating these factSj the decree was set aside and a 
re-argument directed;? and he adds, "if the forgetfulness of 
counsel to mark himself as such on the docket be sufficient to 
break the spell of the expiration of the term, I cannot perceive 
why the conviction of the court that it has, itself erred, should 
not produce the same effect." 

But if Judge Cabell and the record are both wrong, and 
Judge Parker's conjectures all conceded, yet here again it 
would follow that by consent, or under the supposed rule, or for 

*See order book ia Thorntoo e. Corbin, 6th May, 1801; 10th May, 1802, and U 
Leigh 684. 
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want of authority in the euurtj a cause may be lawfully re-heard 
after the term when it was finally decided, contrary to the 
inflexible rule insisted upon by Judge Parker himself as well as 
Judge Baldwin. 

Three years after this case of Towner v. Lane^ we have that 
of Wf/nn V. Wt/att* first decided in December, 1889. In 
March, 1840, the decree was set aside, and in the following 
tnonth the certificate of the original decree was re-called and 
revoked. The case was subsequently re-heard, and in February, 
1841, finally dispose of. 

This case has also been assailed on conjectural grounds, 
certainly not sustained, if not necessarily contradicted by the 
record. 

In his report of the case, Mr* Leigh says in a note rf " The 
reporter supposes that though the re-hearing was not allowed 
until March, 1840, the motion for it had been made at the 
previous term and held under advisement." 

Now there is not one word in the order book, at either term, 
of any such motion, or of any entry holding the case under ad- 
visement. No special reason whatever was assigned for the re- 
hearing, it was granted simply "for reasons appearing to the 
court;" nor has any statement of the clerk, or of the Judges, 
ever been made supporting the reporter's conjecture. 

It has been thought, however, to derive some strength from 
the terms of the order of April, 1840, vacating the certificate 
on the ground that "it was improvidently awarded." Assuredly 
there was no error committed by the clerk in certifying the 
decree; he was commanded to do so. To infer that the term 
^*' improvidently'' was used to characterise the act of the court 
in giving that command, or their omission to retract it, as they 
should have done had they received the supposed motion to set 
aside their decree, is but to impute further supposed error in 
the proceedings. The court must, in order to do away the efiect 
of the precedent as recorded by them, be supposed : 1st. To 
have received a motion without entering it, ^2nd. To have 
determined to hold it under advisement, without stating as 
usual that determination on the record; and, 3rd. Notwith- 
standing all this, to have directed their clerk to certify the 
decree, or having directed it, to have neglected to set aside that 
order. 

But the use of the term ' improvidently* can warrant no such 
imputations upon the court. It was an appropriate term to 
signify that the order to certify was made perhaps without suf- 
ficient forethought — ^in respect to a decree so erroneous or doubt- 

* 11 Leigh 584. t H Leigh 537. 



270 POWER OF COURT TO RE-HEAR. [July, 

ful, at least as to justUv a re-hearing — ^in the same sense in 
which it was used in Munter v. Martin^ when the court, and 
Jud^e Fleming himself, decided that the latter had ^'improvi- 
denSy" certified a transcript of the record to the Supreme 
Court of the United States. 

It has been thought necessary to refer thus fully to the argu- 
ments of some of the Judges, and the conjectures of others, as 
given in the case of Towner v. Lane^ and to the obvious mis- 
takes of the faithful and learned reporter, both in that case and 
the case of Wynn v. Wyatt^ because those mistakes have almost 
certainly deceived Judges Parker and Baldwin, the court 
itself, as appears from the last reported case, that of Read v. 
StrideVy ubi supra^ and the profession generally ; ,and because 
the arguments of Judges Gabel\ and Brooke utterly refute the 
idea that they could ever have concurred in the opinion as given 
by the reporter in The Bank v. Oraiff. But the case of Itead 
V. Stridevj decided in the year 1850, is supposed to have defi- 
nitely settled the question, and to negative the power of the 
Court of Appeals, in any case, to revise a decision of a former 
term. If so, the precedents settled after great consideration, 
in the numerous instances above referred to, by Pendleton and 
Roane, Cabell, Tucker, Brooke, &c., have all been swept by the 
board. The case was before a. full court, all of whom, it is said, 
concurred in the judgment, and three in the opinion pronounced 
by Judge Baldwin. The original judgment was entered in 
April, 1845; nearly five years after a motion was made to set 
it aside, or to award a writ of error coram vobia; the motion 
was over-rulled. 

The ground of the application was, that one of the parties 
was dead at the time of the decree. The question principally 
discussed was: Whether a writ of error, or motion in lieu there- 
of, would lie in this court to its own judgments ? Judge Bald- 
win alone delivered an opinion. In doing this he adopts the 
doctrine as laid down in Chitty^s Blackstonej 407. The same 
cited by Judge Parker. Judge Baldwin goes even beyond the 
most rigorous of the old common law doctrines, he says : ^^ In- 
deed a final judgment, or decree of any court of record, with- 
out the authority of some statute, cannot be rescinded or 
amended after the expiration of the term at which it was ren- 
dered." Thus overturning at a blow, by virtue, it would seem, 
of a statute of Hen. 4, the deliberate decisions of our own 
Supreme Court. 

tie then adverts to the case of the Bank of Virginia v. 
Oraig, in which he says: "This court unanimously over-ruled a 
motion for a re-hearing on the ground" (quoting the reporter's 
erroneous statement) ." That it could not set aside its decree 
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entered at a fonner term, -whether it was prematurely decided, 
or whether it was objectionable on the merits or not;" and thii^, 
notwithstanding the decided reprobation as before shown of that 
doctrine by Jtidges Cabell and Brooke, two yeturs after the Batik 
v. Oraiffj expressed in toumer t. Lane. It is true both of these 
Judges sat in the case of Mead v. Strider. Whether they ever 
saw or heard this opinion of Judge Baldwin, or whether it was 
merely handed over, without being read, to the reporter, is not 
known ; but it is hardly credible that they could, either of them, 
have sanctioned the statement of Judge Baldwin, or the opinion 
given by him, unless their extreme age had greatly impaired 
botk their memory and judgment.* 

Judge Baldwin also mentions the case of Wynn v. Wyatt's 
adm'rj which he says cannot be regarded as in conflict with the 
Bank of Virginia v. Craig. This conclusion is founded upon 
the siiggeetian of the reporter, that the motion for re-hearing 
had been made at the pi-evious t^rm ; the probability of which 
he infers from the fact that no question seems to have been made 
of the power of the court, and the strength this inference de- 
rives from the terms of the order, stating that the judgment 
had been ^^impravidefUlg'' certified. 

It is needless to follow the learned Judge in his argument, 
not upon the judgment as entered in the order book, but upon 
the supposed grounds stated by himself and the reporter. These 
views have been already answered. K the judgments of this 
court are to be interpreted on such suggestions and infer- 
ences ; if from the very fact that they have not doubted their 
power, although they exercised it, a conjecture is to be indulged 
that some special ground must have existed not verified by the 
record nor stated by the Judges, there are few decisions of 
the court that may not be readily subverted. 

His favorite doctrine of "finality and irreversibility*' seems 
to be mainly rested on the analogy claimed to exist between 
the Supreme Court and the House of Lords. Pursuing this 
idea, a novel and somewhat startling doctrine in a democratic 
State, the learned Judge tells us that a writ of error coram 
vobi8 does not lie in the House of Lords for two reasons ; one 
technical^ namely : that the record itself is not removed thither, 
but the transcript only, (a reason, if applied to re-hearings here, 
totally exploded in all cases where a re-hearing after the term 
has been allowed.) The other reason politic^ namely : that it 
is below the dignity of the House of Lords, that being the 
"supreme judicature," to examine matters of fact. 

"Jadge Cabell was tlien approaching bit eightieth veer, and Judge Brooke had 
passed i^ Neither, for some time before or ever after, so far as appears, delivered a 
written opinion* The following terai was the last at which either sat in court. 



272 POWER OF COURT TO RE-HEAR. [July, 

Now, whether the three Judges who are said to have concur- 
red with Judge Baldwin in hia opinion, concurred also in his 
conjectures, and in this fanciful analogy may well be doubted. 
But, however this may be, the judgment itself asserts only this 
proposition : That a decree against a deceased party cannot for 
that cause be set aside at a subsequent term by motion or writ 
of error, and had it applied to a re-hearing, it would not haVe 
been sufficient to outweigh or over-rule the settled precedents to 
the contrary. Several of these precedents were not reviewed by 
the court, nor were the points involved in them directly in issue 
in Read v Strider^ and we have the authority of the present 
President of the court* for saying, even had the whole oourt 
concurred in the opinions of Judge Baldwin, that **mere 
opinions of Judges upon questions hot arising or adjudicated 
in the case before them, arc not to be considered as binding 
authority." 

A brief reference may be made to some of the English 
authorities upon this question. The old and unreversed prece- 
dent of JTemp V. Squirey'\ settled by. Lord Hardwicke on a 
search of precedents, is itself the precedent followed in 
Erwin v. Vinty after decree by default: Vowles v. Young^X 
Cunningham v. Cunningham.^ After enrollment^ Lloyd v. 
Manselly anonymous, which is the case of Wright v. Wright\\ 
For instances at common law, see Vin, Ab. ubi supra. 

Among the instances above cited, several, it will be seen, are 
from the common law courts. The rule has always been more 
liberal in the courts of equity. The power of this court, sitting 
as a court of equity, over decrees of a former term, indeed, 
seems beyond controversy. There is no law against it, nor a 
single decision, it is believed, denying the power, which is not 
outweighed by well considered adjudications to the contrary. 
If the court have not at all times exerted their authority, it has 
been because the case did not justify its exercise, or because 
they have yielded to what has been regarded as a rule or 
practice of the court. But so regarded, its absolute control 
over its own rules and practice must be admitted; such control 
(as seems decided in two very recent instances) is incident to all 
courts. 

Again : if, as is said in Read v. Strider^ no final judgment 
or decree can, without the authority of a statute, be rescinded 
after the term, how is it that with regard to one entire class of 
final judgments the power of rescinding them (it may be after 
several terms) is exercised under a long standing rule of court ?ir 
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This rale, providing for a reinstatement; of causes dismissed for 
want of prosecution, &;c., will be found in the first volome of 
Ghattan's Reports* Rule 10 ; dismissions by the court are as 
much judgments and final judgments, as any others. They are 
directed, or not, at the discretion of the court. They carry 
with them a judgment for costs, and are certified to the inferior 
courts for further proceedings. What reason is there, then, for 
allowing such orders to be set aside as a matter of course, at 
any time within sixty days; and for good cause within one 
hundred and twenty, or beyond that period, indefinitely, in very 
special cases ; and yet refusing to set aside any other judgments, 
though the very best of all possible causes be assigned ; th^ in- 
trinsic and perhaps palpable error and injustice of the' judg- 
ment itself? There would seem, indeed, to be but one answer — 
that given by the Holise of Lords : it is beneath the dignity of 
the Supreme Judicature to correct its errors. Stat pro ratione 
voluntas. But its exercise is discretionary with the court.f 
Nor is there any danger, in this court at least, of an abuse of 
its exercise. 

The privilege of a re-hearing may always be granted during 
the term at which a decree is entered ; yet Judge Cabell says,| 
there had not be3n, in more than twenty years, during which 
he had been a member of the court, as many as twenty appli- 
cations for the re-argument of causes. 

On the other hand, the denial of the right and power of this 
court is fraught with real and serious danger. In the case of 
Towner v. Lane^ we have the authority of the reporter for say- 
ing, an error by no means obvious, but yet quite certain, was 
committed by the court, whereby a sum of nearly $50,000 was 
improperly admitted into an account. 

In Erskine v. Henry ^ persons were held to be slaves who, 
afterwards, the court declared entitled to their freedom. 

Fortunately, in both these instances, owing to the interlocu- 
tory character of the decree, or for some other reason, a remedy 
was thought to exist in the inferior courts. Had it been other- 
wise, and humble petitions had been submitted to the court to 
redress the wrongs they had inadvertently committed, — irremedi- 
able but by them — would they have said to a ruined family, " it 
is true we have, through mistake, reduced you to beggary ; but it 
is beneath our dignity to look into mere matters of fact;" or 
to the persons they had deprived of their liberty by a moment- 
ary oversight, " we see our error ; you are certainly entitled to 
freedom, but you must remain slaves; the House of Lord? 
never correct their errors, nor will we." • • * * 

^\ Grat. zuu 1 1 Vez., Sr., 20i. |9 Uifh 988. 
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TIMOTHT ROBERTS and JANE h m Wi fe «. WILLIAM PHILLIPS 
AND THOMAS PHILLIPS* 

A tefltator, before 1838, made bis will deTiaing lands. The will waa written on three 
sides of a sheet of paper; on the last was aa attaatinif clause snbscribed by two 
witnesses, and the signature of the testator ; on the second page was written the 
name of a foarth person, W. B. : there was nothing on the face of the will to indicate 
in what chpacity W. B. signed the will. 

On the trial of an ejectment by the devisees vndsr thk will, against the heir at law, 
parol evidence of the ezecntion of the instrasMttt was given, and the jary found that 
W. B. '* signed at the same time as the others, as an attesting witness, and that the 
others signed at the same time with him,** and that " all three attested the will as at- 
testing witnesses.** 

On leave reserved to enter a verdict on this finikif fcr thn plamtilb. 

Held : that the will was duly attested so as to pass inal estate, under Statute of Frauds. 

Verdict entered for plaiptiffs. 



Ejectment to recover freehold \ 

On the trial, before Alderson, B.^ at the last Summer Assizes 
for Gloucester, it appeared that i>lu]itiffs claimed as devisees of 
William Turner-Defendants as his hdrs at law ; and the only 
question was whether a will executed by William Turner in 
1828 was '^ attested and subscribed in the presence of the said 
devisor by three or four credible witnesses" within the meaning 
of the Statute of Frauds, 29 G. % c. 8, s. 5. 

The instrument itself was written on three sides of a sheet 
of paper. At the end of the will, about half way down tiie 
third sheet, was an attesting dawe, by the side of which was 
the testator's mark, and below which attesting clause were the 
name of Edward Thomas Bliss and the mark of Benjamin 
Stephens. Below the mark of Stevens was a flourish filling up 
part of the vacant space. The second page of the will, when 
the instrument was open, would be seen at the same time with 
that to which the testator's mark was attached. It ended 
with a description* of some specific bequests, which had been 
written in double columns ; the end of the second column did 
not reach the bottom of the page; and in this vacant space 
the name of William Bevan now appeared.f 

William Bevan was the only one of the three witness alive at 
the time of the trial. He was called as a witness, as were 
several other witnesses who saw the will executed, thoueh they 
did not attest it. The -manner in which the learned Judge lejt 
the case to the jury, and their finding, sufElciently appear in the 
ju dgm ent of the Court. 

Whateley for the plaintiff, obtained, in last Michaelmas Term, 

•4 Ellis & Blackburn, 460. 82 E. C. L. Rep. 459. 
t See note at the end of this case, pout, p. 380. 
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a rule Nisij pursuant to leare reserred, to enter a rerdict for the 
plaintiff. In the same term, Keating and Dawdeswett showed 
cause, Whateley and Phipsan were h^ird in support of the rule.* 

Our. adv. vuU.- 

Lord Campbell, C. J., in thb term (January 80th), delivered 
judCTient. 

The plaintiffs claim the house and mrden, the subject of this 
ejectment, under the will of William Turner, made on the 25th 
day of December, 1828 : and the only question is, whether this 
will was duly attested and aubscribed by three witnesses. No 
objection is taken with respect to two of the witnesses, Edward 
Thomas Bliss and Benjamin Stevens; but a very serious diffi- 
culty arises with respect to the third witness, William Bevan. 
By satisfactory evidence adduced at the trial it .was proved that, 
when the testator was about to execute the wUl, he sent 
for William Bevan to be present as a witness to attest it; 
that along with the other two witnesses, he saw the testator sign 
it, and publish it as his will ; that all the three witnesses then 
signed the will in the manner shown by the fac simile of the 
will produced to us ;t that William Bevan was asked to sign his 
name where his name appears ; and that he did so at the same 
table with the other two witnesses ; although in what order they 
signed was not exactly recollected. The learned Judge desired 
the jury to find "whether William Bevan, on the day in question, 
saw the execution of the will by the testator and by the other 
two subscribing witnesses, and whether he wrote WilUam Bevan, 
where he did, because he was asked to be a witness to the will 
by the testator." The ju^ found their verdict in these words : 
"We think that William ^evan signed at the same time as the 
others, as an attesting witness, and that the others signed at 
the same time with him. We find that all three attested the 
will as attesting witnesses." 

The learned Judge directed the verdict to be entered for the 
defendants, who claim under 'the heir at law, reserving leave to 
move to enter a verdict for the plaintiffs. 

The first objection taken to the attestation of William Bevan 
was that nothmg appears on the face of the will to designate 
him as a witness. But we think that this objection cannot be 
supported, if the will can be considered as subscribed by him 
within the 5th section of the Statute of Frauds. It never has 
been held that a testimonium clause is necessary under this 
statute, or that the witnesses should be described as wit- 
nesses on the face of the will. Nothing more is required 

•On November 2Iit and 2Sd, 1854, before I^rd Campbell, C. J., Wightman and 
£rle, Jt. 
t See note at the end of the cose, poit, p. 280. 
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than that the will should be attested by the witnesses ; i. e. that 
they should be present as witnesses and see it signed by the 
testator, and that it should be subscribed by the witnesses in the 
presence of the testator ; i. e. that they should subscribe their 
names upon the will in his presence. Even where a will is to be 
executed and attested under a power in similar terms, the House 
of Lords, in Burdett v. Doe dem. Spilsbury,* expressed a clear 
opinion that, if in point of fact the will was executed in the 
presence of witnesses as the power required, and the witnesses 
were proved simply to have subscribed their names on the will, 
the will would be valid. 

A much more serious objection was then relied upon, that, 
from the place in which William Sevan's name appears, the will 
cannot be considered subscribed by him within the meaning of 
tiie statute. 

It is a most remarkable circumstance that no case is to be 
found in the books with regard to the part of the paper where 
the attesting witnesses to the will ought to sign their names. 
The only vestige of authority relied upon is the reasoning of 
the Court in the case of Lemayne v. Stanley ^ 3 Lev. 1. There, 
a testator, who himself wrote his will, began it thus : " I, John 
Stanley, &c."; and, according to the report, it was held ^'to be 
a gooQ will; for being written by himself, and his name 
in the will, it is a sufficient signing within the statute, 
which does not appoint where the will shall be signed, in the 
top, bottom, or margin, and therefore a signing in any part is 
sufficient.** But neither does the statute appoint where the will 
shall be subscribed by the attesting witnesses ; and therefore a 
subscribing in any part may be sufficient. None of the Judges 
in that case intimate an opinion that the same sense may not be 
given to the word subscribe as to the word sign ; and it is diffi- 
cult to conceive any reason that should have induced the Legis- 
lature to require tne signature of the witnesses to be at the 
bottom of the will while permitting the signature of the testator 
to be at the top of it. The case cited from 2 Robertsonf is 
entitled to no weight, as there an intention evidently existed 
that both will and codicil should be separately signed and 
attested. 

Unassisted by authority, we are therefore called upon to put 
a construction for the first time on the words of the statute ; 
and the question is one of the utmost importance, the new Wills 

• 6 M. & Gm 386 (E. C. £. R. vol. 46) ; S. C. 10 CI. &; F. 340 ; reversins the judg- 
ment of Exch. Ch. in Doe dem. Spilsbury r, Burdett, 9 A. & E. 936 (E. C. L. R. vol. 
36) ; which had reversed the judgment of K. B. in Doe dem. Spilsbury v, Burdett, 4 
A.&E. 1(E.C.L. R.vol.31). 

tSRob. 41f* 
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Act, 7 W. 4 & 1 "Vict. c. 26, s. 9, enacting that the signature of 
the testator shall be made or acknowledged by him ^4n the 
presence of two or more witnesses present at the same time, and 
snch witnesses shall attest and shall subscribe the will in the 
presence of the testator," without any further direction as to 
the place where the witnesses shall sign their names, although 
minute directions are given as to the locality of the signature 
of the testator by this Act, and by the amending Act, 15 & 16 
Vict. c. 24. 

On the part of the defendants it is powerfully ur^ed that 
the primary meaning of the word "subscribed" is wrtir 
ten under; that it must here mean written under the eon- 
eluding wards of the wMj and the signature of the testator ; 
that this meaning is emphatically to be given ^o the word " sub^ 
scribed" in this section of the Statute of Frauvis, from the words 
which require only signing by the testator; and that the signa* 
ture of the names of the witnesses ought to be so affixed to the 
instrument as effectually to prevent any spurious addition to it 
after it has been executed. But we are bound to consider 
whether the Legislature did here use the word exclusively in its 
primary and strict sense, tind whether this construction would 
not in many cases defeat the real object of the enactment, by 
nullifying wills which the Legislature intended to be valid. 

The first meaning given by Dr. Johnson for " subscribe" is 
" to give consent to, by underwriting the name :" but the second 
is much more extensive: "to attest by .writing the name," an 
example being given from Whitgift, " their particular testimony 
ought to be better credited, than some other subscribed with an 
hundred hands," where it is quite clear that the locality of the^ 
signature is wholly disregarded. Again, Richardson, a hieh 
authority upon such matters, among other meanings of "sub- 
scribe," gives "to sign it (in witness *or attestation); to assert 
or consent ; to witness or attest." He gives, as examples : from 
Samson Agonistes — 

" Yet Hope would fain subscribe, and terapts belief;** 

and from Smith's Wealth of Nations — " In 1698, a proposal 
was made to Parliament of. advancing two millions to gov- p^rg 
emment at eight percent, iproyiied the subscribers were *- 
erected into a new East India company, with exclusive privileges'." 

Many familiar instances might be given in which "subscribe" 
is used merely to denote a signing of the name without any 
reference to the part of the paper on which the name is^written. 

After satisfactory proof that witnesses were called in by the 
testator to see him execute his will and to attest it, that they 
saw him execute it, and that they then signed the will with the 
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intention of attesting it, ought we to hold that the will is void, 
on the ground that their signatures are not under his? If sub- 
scribe is taken in its strict primary sense, such a will is a nullity. 
But suppose that a will is written on a sheet of paper of four 
pages ; that the will and the testator's signatui:e entirely fill up 
the first three pages ; and that the witnesses write their names 
at the top of the fourth page : is the will properly attested ? 
The signatures of the witnesses are not under the testator's ; 
and, literally speaking, they cannot be said to have subscribed 
the will. But was it meant by the Legislature th^t a will so 
attested should be void? 

Again, suppose .that the will and the signature of the testator 
fill up the whole of the paper to the bottom of the 4th page, 
and that, a wide margin having been left, a regular testimonium 
clause is written in the margm, either of the 4th, the 3d, the 
2d, or the 1st page, and the witnesses called in by the testator 
to attest his will sign this, and it is proved that they, having 
been called in as witnesses to attest his will, after seeing him 
execute it, signed this testimonium qlause in his presence 
and at his request: is this will to be nullified as not duly 
attested ? Is any difference to be made as to whether the testi- 
monium clause is written in the margin of the 4th or any of the 
other pages ? And, if on the margm of the 4th, whether it be 
at the bottom of the page, exactly opposite the signature of the 
testator, or at the top of the page, a long way from the signa- 
ture of the testator? In none of these cases have the witnesses 
subscribed the will literally and strictly. But there would 
surely be great difBculty in holding, that the will is void with a 
regular testimonium clause signed by the witnesses in the margin 
opposite to the signature of the testator ; and, if the will would 
be valid with the testimonium clause so located, there would be 
great difficulty in holding it bad with the testimonium clause 
duly signed by the witnesses on any other part of the paper on 
which it could be conveniently and distinctly written. 

What effect then arises from the entire absence o^ a testi- 
monium clause ? A testimonium clause not being indispensable, 
we conceive that the absence of it would only make a difference 
in the extrinsic evidence which would be required to prove that 
the witnesses had seen the testator execute the will, and that 
they signed it with the intention of attesting it at his request 
and in his presence. Clear and satisfactory proof must be given 
upon these points : but, such proof being given, we think the 
will ought to be held valid, although the signature of the wit- 
nesses is not under the signature of the testator. 

We do not overlook the danger of fraud from our construction 
of the statute : but this danger cannot be so considerable as 
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tli&t which arises from allowhig a will to be written on 
several pages or pieces of naper, one signature of the 
testator being held sidicient : ana it may be observed that forged 
and fraudulent wills are almost always upon the face of them 
rigidly regular and formal. But, from a contrary construction, 
we see a certainty of honest and proper Vrills being nullified, 
when all the requisites of the law have been substantially com- 
plied with. In the present instance, no doubt is cast on the 
sincerity of the transaction ; the will was executed in the 
presence of the three witnesses : they were all requested bv the 
testator to attest it : they all signed it in his presence, with the 
intention of attesting it : the reason why Sevan did not sign 
immediately under Stephens may have been the flourish which 
follows Stephens's mark ; the place where Sevan's name appears 
may have oeen considered the most convenient place for his 
signature ; and all the parties concerned might not unreasonably 
suppose that the testimonium clause comprehended him, although 
his signature is not in a direct line with the signature and mark of 
the other two witnesses. Any symbol or line marked with pen 
and ink upon the will at the time when it was executed, to con- 
nect the signature of William Sevan with the testimonium clause, 
would probably be held to remove the objection ; and the evi- 
dence given to the satisfaction of the jury, of the actual attes- 
tation and subscription by William Sevan, seems to render this 
unnecessary. ^^ Every presumption," says Lord Mansfield, 
''ought to be made by a jury, in favor of such a will^ where 
there is no doubt of the testator's intention ;" Sond v. Seawell, 
3 Burr. 1773, 1775. 

If the Legislature in it& wisdom should think that the 
signatures of the witnesses should be put upon the same 
footing with the signature of the testator, they ought to use 
express language to indicate this intention. The mere requi- 
sition that the will shall be subscribed by the witnesses, we think, 
is complied with, by the witnesses who saw it executed by the 
testator immediately signing their names on any part of it at his 
request, with the intention of attesting it. If the proposed change 
is to be introduced, we may be allowed respectfully to express a 
hope that it will be accomplished more felicitously than was the 
change as to the signature of the testator by stat. 7 W. 4 & 1 
Vict. c. 26, the decisions upon which nullified many sincere and 
seemingly well-executed wills. 

Meanwhile we have only to say that, in our opinion, according 
to the Statute of Frauds, this will was well attested, and there 
ought to be judgment for the plaintiffs. Rule absolute.* 

* To make the manner in which the names were placed more intelligible, the lant 
two pages of the will are printed (page 280) The arrangement of the lines, and their 
poBitioDi are copied from the fac simile referred to in the judgment. 
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Ccpy offac simile of Will referred to in preceding ^tue, ante, p. 274. 

confirmed (he shall lawful bind and put Appentice 
at the age of Fourteen jea^B) the said Child named 
Jane NicholLs the only l)ttugnter of m j respected daughter 
Patience to the trade or profession called (Mantuamaker 
Milliner and fancy dress Maker) so that she may be 
free from her Apprenticeship when she attdins the age 
of Twenty one years to take the Messuage House 
Outbuildings Gardens and & Lands' as before mentioned into 
her own possession the whole being situated on Hairy hill 
Near Trinity Church on His Majesty's Forest Dean in 
the Hundred of Saint Briavels in the Coun^^ of Gloucester 
and also in default of he the said Thomas ificholls so 
neglecting to fulfil the order of this Will in behalf of this 
poor Motherless Child named (Jane) he the said Thomas 
burras shall have it in full power to take the 
whole contents that this my said will expresses and 
keep it in reserve for my dear litt Grandchild, together 
witn all my household in care and trust for she the 
said Jane NichoUs as specified hereunder and to be 
delivered to she when sne attains the said age of Twenty 
one Tears in a proper, sound Clean wholesome and Good 
repair Viz 

Two Beds & its Appurtenancef9 "j excepting Thomas Burras's 
Beadsteadsand Clothing thereon Lett for ne to enjoy for his 
One 36 Hour Clock and Case life and according to his last 

1 Tub A 1 Pail two Tables 

2 Chairs, And all oilier 
fnrniture that I may die 
possessed off together with 
« Chest, Two Clothes Box 



& a Seafaring Trunk One 
Screen One Dough Scale 
and Washing Tub and all 
fixtures and Grates 

I Give and bequeath unto my 
Son in Law Thomas Nicholfs 
providing the said infant should 
die before she attains the age 
of Twenty One years, the whole 
as this said Will expresses^ 



Will & Testament providine he 
executes his power & fulfilling 
the above request toward the 
duty of his own Child by patience 
his Wife now deceased. 



WILLIAM BEVAN 
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Copy offac simuU of Wttt refarroi to m pmoodimif cubc, ante, p. 274. 

I Auo constitiite aod ardiin Tbomai BaixM Golliir of 
Dowles Hill to be my Exeeatdr and tnut of Hub 
mj last Will and Teatajnent ax»d I do hereby rrroke 
and djeannnl all oUier fona e i Willa and beqneate b^ 
me in any Wiae before named ratifying and eonfiraung 
this and no other to be my last WiU and Testament 
In Witnem whereof I have hereunto set my hand and 
Seal tlus Tweoth fifth day of December in die year 
of Oor Lord, One Thousand eight fannd and Twenty 
Bight »«»,»• M M 

Signed sealed published and' 
dechu^ by the said William 
Tamer as and for him last 



Will and Testsment in his 
presence and in the presence 
of each of us who have hereto 
set oor hands as Witnesses. 



The Ifaj^ of 
WILLIAM I TURBTER. 



of this WiU 



EDWARD THOMAS BLISS 

The Mai^of 
BENJAMIN I STEPHENS 



[t.i.] 
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BOOK HOnCBS. 

Modern Probate of Wills; Containing an analysis of the Modern Law of 

Probate in England and America, with numerous references to the 

English and American cases, and copious extracts from the leading cases. 

Boston : Charles C. Little and James Brown. 1846. From G. M. West, 

Richmond, Ya. 

Though this work was published anonymously, it has secured, in 
large pftrt, the confide-^ce of the profession, who have consulted its 
pages not without profit, when investigating any question relating 
to the probat of wills. Since the work was written, the statute of 
wills, in this State, has been altered in so many particulars, that the 
present treatise would prove an unsafe guide if followed without consulting 
that statute ; but as a tracing of the history of the law, emlxMlying and 
condensing the main principles deduced from the reports of actual cases 
on the subject, the work will prove valuable to the student and practitioner, 
and one may in fact the better understand the provisions of the present 
statute by acquainting himself with the rulings of the courts and the 
statute law in existence before the present enactment. 

This treatise of Mr. READ—for the name of the author has become 
known since the publication— contains an accurate and complete summary of 
the Virginia cases down to the period of its issue. The author has adopted the 
not very common practice of citing the decisions of the courts in the exact 
wording of their opinions. This characteristic renders the work of decided 
advantage to those who desire a ready reference book to the language 
which the courts have held on the points it discusses. There are twenty- 
nine chapters in the volume, treating chiefly of the persons who are compe- 
tent to make wills, the requirements of the statute in relation to them, 
their form, the animus testandi, signing and sealing ; of what is meant by 
"the presence of the testator;" of attestation, revocation — ^implied or 
express, and republication; and of the evidence in testamentary causes 
generally. It is well printed, and though it has not as good an index as a 
work of the kind requires, it is as complete as such indices usually are. 

We may mention in connection with the work, that a professional friend, 
who has had occasion to consult it, informs us that on a subject he was 
recently investigating, he found more authorities in point in this treatise 
than in any other on the subject. 



Reports of Cases Argued and Decided in the English Courts of Common 

Law. Edited by the Hon. George Sharswood. Vol. 82. Philadelphia: 

T. & J. W. Johnson & Co., Law Booksellers, No. 197, Chesnut street 

Not in single files they come, but in battalions. In our last number we 

noticed the Slst volume of the English Common Law Reports, just out, 

and scarcely had our book notice gone to press, before, here comes again 

the 82nd volume of the work. It is lamentable, this fecundity of the legal 

press ; a few years more, and the viginiii annorum lucubraitones will not 
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enable the most indefatigable stadent to ma^er the mdiments of even a 
single branch of the profession, and a thousand years would be a con- 
tracted computation of the time necessary to be tolerably well read in the 
books of principle fmd authority out at the commencement of the thousand 
years, without pretending to open those continually coming out in the 
mean time. It is impossible to keep up with the authorities. Howeyer, 
we feel bound to say, that these Common Law Reports are almost indis- 
pensable to the lawyer in practice; and an examination of the volume 
before us, enables us to state that it contains more than the ordinary 
amount of interesting decisions. 
Through J. W. Randolph. 



A Treatise of the Law or Bills or Exchange, Psohissoet Notes, Bakk 
Notes, Bankers' Cash-Notes and Checks. By John Barnard Bti^. 
Fourth American from sixth London edition, with additional notes, 
illustrating the Law and Practice in this country. By Hon. Georor 
Sharswood. Philadelphia: T. & J. W. Johnson t Co., Law Book- 
sellers, No. 197, Chesnut street 1856. 

The littie work of Mr. Bylee, published some twenty odd years ago, has 
grown by repeated editions into a large octayo. In the beginning of its 
career, it was hailed by an appreciative profession as a valuable accession 
to their literature, and it has been increasing in reputation ever since. 
The present edition, put forth under the editorial supervision of. Judge 
Sharswood, and enriched by many valuable and useful notes of cases 
decided in Virginia, Pennsylvania and the States generally, enhances the 
value of the work in the hands of the American lawyer and merchant. 
Intelligent merchants, who, no less than professional men, desire to be 
informed of legal principles so intimately interwoven with the transactions 
of a commercial community as the law of bills of exchange, will find in 
this treatise a convenient book for reference. 

Contents of the Chapters — Ist. General Observations on Bills of Ex- 
change. 2nd. Of a Promissory Note. 3rd. Of a Check on a Banker. 
4th. Of an I. 0. U. 5th. Of the Capacity of Contracting Parties to a Bill 
or Note. 6th. Of the Form of Bills and Notes. 7th. Of Ambiguous, 
Conditional and Irregular Instruments. 8th. Of Agreements intended to 
control the operations of Bills and Notes. 9th. Of the Stamp. 10th, Of 
the Consideration. 11th. Of the Transfer of Bills and Notes. 12th. Of 
the Presentokent for Acceptance. 13 th. Of Acceptance. 14th. Of Pre- 
sentment for Payment. 15th. Qf Payment 16th. Of the Satisfaction, 
Extinguishment and Suspension of the Right of Action on a Bill. 17th. 
Of Release. 18th. Of the Law of Principal and Surety in its Application 
to Bills and Notes. 19th. Of Protest and Noting. 20th. Of Acceptance 
supra protest, or for Honor. 2l8t. Of Payment supra protest, or for 
Honor. 22nd. Of notice of Dishonor. 23rd. Of Interest 24th. Of the 
Alteration of a Bill or Note. 25th. Of the Forgery of Bills and Notes. 
26th. Of the Statute of Limitations in its application to Bills and Notes. 
27th. Of the Law of Set-Off and Mutual Credit, in relation to Bills and 
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Notes. 28ti[i. Of a Lost Bill or Note. 29th. How far a Bill or Note ib 
considered as payment. 30th. Of Sets and Copies of Bills. Slst Of 
Foreign Bills and Notes, and of Foreign Law relating to Bills and Notes. 
32nd. Of the E«medj by Action on a Bill. 33rd. Of the Pleadings in 
Actions on Bills and Notes. 34th. Evidence. 35th. Of the Bankmptey 
of Parties to a Bill or Note. 36th. Of the Effect of a Discharge under the 
acts for the Relief of Lisolvent Debtors. 

We are indebted to the publishers, Messrs. T. & J. W. Johnson ft Co., of 
Philadelphia, for a copy of this work through tiie hands of Mr. J. W. 
Randolph, of this city. 



Ths Law or Landlobd and Tsnant ; being a course of Lectures delivered 
at the Law Institution. By John William Smith, late of the Inner 
Temple, Barrister at Law. With notes and additions by FuEDSftiCK 
Philip Maude, of the Inner Temple, Barrister at Law. With notes and 
references to the American cases by Phinbas Pembxrton Mobris. Phila- 
delphia: T. ft J. W. Johnson ft Co., 197 Chesnut street 1856. 
This work consists of a series of lectures delivered before the Law Insti- 
tnlion, by Mr. Smith, in the years 1841 and 1842. They were not revised 
or corrected by the writer before his death, nor has the editor thought 
proper to alter them ; but, as he says in his preface, he has printed them as 
they were left by the author, distinguishing his own matter from the rest 
by inserting it between brackets. 

Mr. Smith's treatise on Commercial Law has become a standard authority 
in our courts, and a text book in* the law schools of the country; and it is 
more than probable that the present treatise on the Law of Landlord and 
Tenant will occupy a high place among legal works. As a brief yet 
accurate compendium of the learning upon this important and sometimes 
intricate subject, it may be profitably studied by the student and made the 
vade mecum of the practitioner. We regret that the work did not undergo 
the final revision of the writer before it was committed to the press. The 
English editor, Mr. Maude, has discharged his office well by appending 
many valuable notes ; but the text would, in some particulars, have been 
materially improved by Mr. Smith's final touch. An awkward passage of 
two, in the first three pages, would doubtless have been changed; and, in 
other instances, the pruning knife would have been properly applied. 

As to the substantial matter of the work, it is every thing that it should 
be. A running skotch of the headings of the pages, will sho'w its compass 
and extent: 
"Tenancies less than freehold.^' 
"Tenancy for years." 
"Tenancy at will." 
"Tenancy from year to year." 
"Tenancy by sufferance." 

"Points relating to tenancies— ^4etr creation: Who may be lessors; Who 
tnay be lessees; Modes of effecting demises ; Requisites to all leases; Usual 
incidents; The formal parts of lease (premises, hebendum, reddendum, 
covenants, exceptions, ftc.). Points relating to continuance of tenancff: 
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Rights of landlords; Payment of rent ; Enforcing Mjm«nt, by action, dis- 
tress; Wrongful distress; Repairs and cnltiyi^tion ^ Express agreement ^con- 
cerning fire, Ac.); Non-repair; Rights of tenant Pomtt rtlaimg to oefer- 
mination of tenancy: Efflux of time, sarrender, forfeitari», notice to qait» 
emblements, fixtures. Points relating io a change of partiet to the demise: 
Assignment by act of parties, assignment by act of law/' 

Thejuotes of the American editor are yalnable to practitioners here, but 
would have been of more utility had he not mainly confined himself to the 
decisions of Pennsylyania, New York and the New England States. 



IiTTBODucTioN TO AiffBiCAN Law ; designed as a first book for students. 

By TiKOTHr Walkir, late Professor of Law in the Cincinnati College. 

Third Edition. Boston: Little, Brown k Co. 

The following synopsis of the contents of this book will indicato its 
character. 

Past I. — Prtliminary ConridaraUi^ni. 

LeetuTt 1.— 'K)n the Stndy of the Law." 

Leetwre 2.— "On the Principles of Political Orgpmiiation.'' 

Ledun }. — ^* Historical Summary." 

Leetwre 4. — ^'^Diyisions and Definitions — ^Municipal Law — Bights— Writ- 
ten Law — ^Unwritten Law — Codification — ^Divisions: of Persons, of Pro- 
perty» of lime, of Place." 

Past II. — Constitutional Lam, 

Ledure 5.—*' Relations of the States." 
Lecture 6. — ''Legislati?e Department" 
Lecture 7. — " Executive Department" 
Lecture 8. — "Judicial' Department." 
Lecture. 9. — "Enumerated Powers." 
Lecture lO.^r-" Incidental Powers." 
LetAure 11.— "Bill of Righ^." 

Part III.— !n« Law of Psrsons. 

Lecture 12.— "Corporations." 

Lecture 13.— " Partnerships." 

Lecture 14.— "Husband and Wife." 

Lecture 16.-^"PareHt and Child." 

Lecture 16.— "Guardian and Ward." 

Lecture 17.— "Master and Servant" 

Lecture 18.— '"Executors and Administrators." 

Part IV. — Law of Property. 

Lecture 19. — "Preliminary Considerations." 

Lecture 20. — "Incorpored Hereditaments, Easements and Fixtures." 

Lecture 21. — "Estates with respect to Duration." 

Lecture 22. — "Estates in Reversion and Remainder." 

Lecture 23.— "Estates in Common." 
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Lecture 24-— '^Estates upon Condition.'' 
Lecture 25.— '< Mortgi^es." > 
Lecture 26.— V Equitable Estates." 
LeOure 27.— "Title by Occupancy.'' 
Lecture 28.— "Title by Marriage." 
Lecture 29.—" Title by Devast" 
LeOure 30.— "Title by Devise.'^ 
Lecture 31.— Title by Purchaee." 
Lecture 32. — "Contracts in general." 
Lecture 33.— " Particular Contracts." 

Part V. treats of the Law of Crimes. 

Pabt VI. of the Law of Procedure. 

Lecture 37. — " Civil Proceedings in Courts of Law." 
Lecture 38.— "Chancery Proceedings." 
Ledure 39. — "Criminal Proceedings." 

Part VII. of International Law. 

We have not scrutinized the contents of the several lectures. Those 
we have glanced at however, seem to be well and ably done; and the 
work will, probably, be of utility to young members of the profession who 
are in search of the Sources of legal knowledge, and wish to keep by them 
a convenient index of the law in its several branches. The writer has 
appended to his work a list of law* books to be secured by the student, 
which seems to be quite comprehensive enough for the Ordinary practice of 
the profession. 

We need hardly add, that coming from the press of LitUe, Brown k Co., 
of Boston, 'the work is all that it should be in paper, type and binding. 

On sale by J. W. Randolph, Richmond, Ya. 



ViBOiNiA Convention of 1776. A Discourse ddwered before the Virginia 

Alpha of ihfi Phi Beta Kappa Society^ in the chapel of William and 

Mary College, in the city of Williamsburg, on the 3rd July, 1855. By 

HuG^ Blaib Griosby. J. W. Randolph, Richmond, Ya. 

This discourse, which in its printed form presents quite a respectable and 

handsome volume, contains not only the history of the Convention of 1776, 

its purposes and proceedings, but most interesting and instructive personal 

accounts of the more distinguished of thcdelegates who attended it. Mr. 

Grigsby brought to the execution of this work a store of antiquarian 

research which has enabled him, in the most felicitous manner, to portray 

his subject. By his facile pen we are carHed back, in the^most easy and 

instructive way, to "the times that tried men's souls;'' and we find happily 

painted before us the living portraitures, the daily walk and conversation 

of thoEO who made their mark upon the times. 

Those who depreciate the profession of the law, as calculated to narrow 
the intellect and blunt the moral sentiment, would dp well to examine the 
character and history of the men, whom Mr. Grigsby has so graphically 
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pietared in his diflooune, who figured with lo modi of honor ia our 
oouncihi of war and peace. The reader will find that in all the nnm* 
ber of those who distingnished . themaelves at that date^ there wae 
scaroely one who had not reoeiyed hie education and practieed in hie pro- 
fession as a lawyer. We regret that we have no room, to make eren a 
single extract. 



A GniDi TO Magistratbs, with Peactical Fobms iob thb mecHAioi or 

THEIR DUTm OUT OF COUST ; WITH PbICBIIEHTS IOB THI USI OF PlOei- 

cvToas, Shbeiffs, Ac. Adapted to the new Code of Virginia. By Jo^n 

Mato, Coonaellor at Law and formerly Public Proeecator in the Hoitingi 

Court of l^chmo^d. J. W. Randolph, Richmond. 

This work is, what it professes to be, a oompendinm of the law which 
goyems the proceedings of magiatrates in Yirginiay and the officere who 
execute the process of their courts. It contains not only, howeyer, the 
law which prescribes their duties and jurisdiction, but is of a highly im- 
portant practical character in explaining the mode in which these oflioers of 
the law are to execute it It giyes the form of all proceedinge, warrants, Ac, 
in criminal and dyil cases, enabling the justice to proceed understandlngly 
in the performance of his various and complicated duties. Mr. Mayo, the 
author of the work, was for years the Prosecuting Attorney in the Hustingi 
Court of the City of Richmond; and from the extent of his practical know- 
ledge and experience, acquired a most intimate familiarity with the sul^'ect ' 
of which he treats. To prosecuting attorneys, the work is invaluable, as it 
not only contains a brief and lucid exposition of the modus proeedendi in 
criminal prosecutions, but an abstract of the general rules of evidence and 
an excellent selection of .precedents for indictments, informations, pleas, kc» 

It is a hand-book of easy reference at the bar, as well as a guide to 
magistrates. 

There are several inaccuraciee in the book, which we hope to see corrected 
in a future edition of the work, adapted to the modifications of the law 
which have been made since the issue of the work in 1849. Most of these 
errors, however, arose out of the unsettled condition of the law at the time. 
We must say, also, that in Mr. Mayo's exposition of the principles of 
criminal law, and citations thereupon, he has shown a little too plainly 
how his mind has become biased by his long career as a public prosecutor ; 
and verily, if tiie criminal justice of the land were administered up to Mr. 
Mayo's mark, the way of the transgressor would be hard. From J. W. 
Randolph, Richmond, Va. 



We have also been furnished with " Skbtchbs of the Political Issues 
AND CoNTBOVERsiss OF THE REVOLUTION. A DiscouTse delivered before the 
Virginia Historical Society, January 17th, 1856. By James P. Holcombe. 
We have only space to say that the address bears the marks of that chaste 
and scholarlike style, and accuracy and elegance of thought, for which the 
author is distinguished. 
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LiTiBABY Ceiticisms, ond other Papers, By the late H. B. Wallacx, Esq., 

of Philadelphia. Philadelphia: Parry t McMilman. 1856. 
Art, SciNXRT and Philosofbt, in EuRon. By the same. Philadelphia: 

Herman Hooker. 

We have received throirgh the post, from «ome hand unknown, the above 
interesting works of the late Horace Binn<l^ Wallace. At this late day, 
when the legal labors of this talented and l^onented gentleman are fully 
before the profession, and his literary productions have secured for him a 
high position among the authors of our nation, it is unnecessary for us to 
do more than express our thanks for the kindness which has furnished us 
with these pleasant mementoes of one whose life, and the results of whose 
labors, should be held up as an example to the young men of the country. 
A brief survey of the work he performed, and the numerous studies in 
which he perfected himself during his short but brilliant career, add 
another to the numerous lessons, which experience and history furnish ua, 
of the almost incredible amount of knowledge which may be acquired, and 
the labor which may be performed by those who add to a desire for dia- 
tinction, determined industry and systematic habits. 

The want of time and space prevents us from enlarging further upon a 
theme so grateful to our tastes 



Virginia Acts of Assembly. 1855-6. 

We have received t|iis volume, containing the Acts of the last Assembly, 
from J. W. Randolph. That they contain the usual amount of crude 
legislation, which characterizes the labors of that distinguished body of 
eavans, we have no doubt. 



We )iave received from J. W. Randolph, a copy of the Acts or Conqress 
RELATING TO STEAMBOATS, <«ollated with the Tolls at Washington. Boston : 
Little, Brown k Co. This pamphlet is published .for the use of the many 
persons interested in the navigation and construction of Steamboats. It 
oonteins the act of August 30th, 1852; two copies of which, under the 
provisions of the act, are to be kept On board each steamboat, and exhibited 
to any passenger calling for it, under the penalty of twenty dollars in every 
case. « 



We take the liberty here of calling attention to the law catalogue of Mr. 
Randolph, which accompanies this number. It will be men to contain many 
rare and valuable works. 



THE 

QUARTERLY LAW JOURNAL. 

VolTiL RICHMONdToCTOBER, 1856. "NoTT 

LIABILITY OF RAILROAD COMPANIES FOR INJURIES, Ac. 

The question whether railroad companies are liable for dama- 
ges resulting from fires caused by their engines, and for cattle 
killed or injured by their cars, is one of great and increasing in- 
terest and importance ; and in consequence of the diversity 
which exists in the charters and other circumstances, controlling 
or modifying the rights and duties of railroad companies in the 
diflFerent States of the Union, it is one involving some difficulty 
and doubt. 

There is certainly no reason that I am aware of for holding 
railroad companies, in the exercise of their rights, to a stricter 
rule than is applied to individuals. Indeed mere seems to be 
much reason for relaxing somewhat the rule in favor of compa- 
nies, the exercise of whose chartered rights is so indisp«isable 
to public interest and convenience. InSviduals arc required by 
law, so to exercise thoir rights as not to invade the rUhts of 
others. But an individual may or may not exer^use his rights— as 
he may choose— -he may forego the exercise of his rights when- 
ever such exercise might endanger the rights of dthers. But 
railroad companies n^ust exercise their rights. By law, they 
are made imperative duties^ and the failure to exercise them, 
subjects the company to heavy penalties, they cannot forego the 
exercise of some of their rights, even in cases where such exer- 
cifle might endanger the rights of individuals. As ther3fore ne- 
cesiity is imposed upon such companies to exercide their rights, 
and no discretion i^ allowed them in any case to forego them, 
reason and justice would require that the rule applied to such 
companies should be less stringent than that applied to individ- 
uals. 

But let us test the question by the rule applied to individuals. 
This rule does not prohibit the exercise by an individual of his 
lawful rights. It simply requires of him reasonable care and 
precaution, in their exercise, to prevent injury to others. If 
such care and precaution are observed, any damage which may 
19 
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result, would be, what is termed in the books, damnum 0bsque 
injuria J a loss without an injury, for which no action would lie. 
This is a well established principle of law. 

Now railroad companies have not only the undoubted right, to 
use their roads with their engines, but such use is absolutely re- 
quired of th3m as public carriers. They are boimd by law to 
transport passengers and freight on their road, and they cannot 
refuse or neglect to do so, without subjecting themselyes to heayy 
penalties. Their right then being unquestionable, the onhr in- 
quiry, in case of loss resulting from exercise of their righjb is, 
whetfaw reasonable care and precaution haye been used to pre- 
yent injury to othe.rs. (It is proper to remark^ that I am not 
now considering the question of the responsibility of railroad 
companies as e<ymman carriers for injuries to persons or proper- 
ty transported by them, but only their responsibility for losses 
which may result to other persons from the exercise by such coin^ 
panics of their ridits as common carriers.) If then reasonable 
care and precaution have been used to preyent injury to others, 
the company is not responsible ; if they have not been, the com- 
p any is responsible. 

What constitutes such reasonable care and precaution depends 
upon the character and circumstances of each case, and cannot 
th^refore be accurately defined. What would be reasonable care 
and precaution in one case would be regarded as gross negli- 
gence in another. For example, what would be reasonable pre- 
caution to preyent injury, to a man walking on the track, pos- 
sessed of the sense of hearing, would be gross negligence in. the 
case of a man who was known to the en^eer to be perfectly 
deaf. The onVf approximation to a definition that I can giye of 
these terms is, such care and precaution as, under ordinal cir- 
cumstances, would usually be sufficient to prevent injury or the 
best care and precaution that the nature of the case would ad- 
mit o£f where the case is novel and unexpected. 

Now apply this principle to the question under consideration. 
If the company use such engines as are generally employed on 
railroads, keep them in good order and adopt the usual precau- 
tions to prevent injury from sparks, I consider that they cannot 
be held responsible for any injury which accidentally results from 
the exercise by them of their legal rights 

If on the othqr hand the company be careless or negligent in 
the selection of their engines, or of their engineers, or keep their 
engines in bad order, or fail to adopt* the usual precautions to 
prevent injuries from sparks, I should think they would be lia- 
ble for any injury resulting from such negligence ; and such, in 
my opinion^ is the result of the authorities upon the subject. 

In Connecticut, it has been held that where a house was set 



1856.] LIABILTTY OF RAILROAD COBiPANIES. 291 

on fire by sparks from the engine of a railroad company and 
burnt, without any negligence, but with the exercise of due care 
and skill by the company, fAey tvere not liable. BurroughB vs. 
Hou4atanic B. B. do. 15 Connecticut Rep. 124. 

In Pennsylvania, it has been decided that where a company 
were authonzed to use steam engines, they were not responsible 
for loss resulting from their use near a turnpike, unless the right 
was exercised in an unauthorized or extraordinary maimer. 
Bordentown and South Amboy Turnpike Co. ys. Camden and- 
Amboy B. B. Co. 2 Harris (Penn. Rep.) 814, And in the 
case of the BaUroad Compaitby vs. Yeiser^ 8 Barr. 866, it was 
decided in the same state, that in an action by the owner to re- 
cover damages for injury to his woods -and fencing, by fire from 
the company's engines, he could not recover, without proving 
negligence, unskilfulness or malice on the part of the company ; 
and that the firing of the woods several times, was not of itself 
evidence from which negligence could be inferred. And it was 
farther held, that the records of the proceedings to condemn the 
land for the use of the road, might be given in evidence for the 
purpose of showing, or as tending to show that such injuries were 
anticipated and estimated by the commissioners ; and in Burton 
vs. Philadelphia ^c. R. B. Co. 4 Harrin^on 252, it was held 
that a railroad company were not responsible for loss resulting 
from horses being frightened by their cars. There is much rea- 
son to suppose that in this 6tate (Virginia) the commissioners in 
estimating the damages resulting to land proprietors from the 
construction of railroads anticipated and estimated almost every 
conceivable injury which could result to the proprietors. Upon 
no other jprinciple can the enormous damages woich are usually 
given to land proprietors, be explained. 

In South CaroUna it has been decided that a person who suf- 
fers damage from fire communicated by the engine of a railroad 
company cannot recover, unless there was negligence in the com- 
pany. McBeady vs. 8o. B* B. Co. 2 Strobhart, 856. 

In New York it has been decided that a plaintiff could not re- 
cover damages of a railroad company for running their engine 
against his wagon, without proving negligence on the part of the 
company, and that there was no negligence on his part. SpeU'- 
cer vs. Utiea and Schenectady B. B. Co. 5 Barber Sup. Gt. 
Rep. 887. 

The same principle is applied in cases where stock is killed by 
the railroad companies. In North Carolina it has been decided 
that where a steer was killed by the engine of a railroad com- 
pany, in such manner as to show that it was plainly accidental, 
the company were not liable. Gaines vs. Portsmouth ^ JR., B. B. 
Co. 2 Ireaell 824. In Hening vs. Wilmington and B. B. B. 
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Co., 10 Iredell 402, it waa held that the cpmpany were not lia- 
ble for two slaves killed by their engines,' upon the ground that 
there was no ii^ligence on the part of the company. In Feh 
der vs. jB. jB. Co., 2 McMullen's Rep. (Sonth Carolina) 403, it 
was held that where a slave was killed by an engine nnder such 
circumstances as to rebut negligence, the company were not lia- 
ble. In New York, it has been decided that it is an act of neg- 
ligence on the part of the owner of catlde, to suffer them to be 
at large in a highway at the railroad crossings, and that cattle 
killed under such circumstances, the company were not bound to 
pay for, and this^ although by the Statutes of New York, railroad 
companies are bound to fence in their roads. 11 Barb. Sup. Ct. ^ % 
Rep. 112. In Brand vs. Schenectady and Troy jB. jB. Cb., 8 ^ 
Barb. Sup. Ct. Rep. 368., it was hold that ordinary care was all 
that is required to exempt railroad companies from liability. In 
Massachusetts, it has been held that reasonable care and dili- 
gence to prevent injury, were required of railroad companies to 
exempt them from Uability. Bradley vs. Boston and Maine JB. 
R. Co. 2 Cushing 539. Other authorities might be cited, and 
I am informed that recent decisions by the courts of some of the 
states, not yet reported, are still more explicit and satisfactory 
upon these questions. 

I have cited these authorities, simply to justify my opinion, 
because I am aware of the great importance of these questions, 
not only to the companies, but to the community at large and 
because of the great annoyance to which both have been aub- 
jected, in consequence of the doubt which has been entertained 
with regard to the liability of companies in such cases, in the ab- 
sence of any decision of our appellate tribunal upon the subject. 
They suffice I think to establish the fact that Railroad Compa- 
nies have not yet been 1^ eld responsible for losses incidentally 
or accidentally resulting from the exercise of their lawful rights, 
unless they were guilty of negligence or had omitted reasonable 
care and precaution to prevent injuries* 

With regard to losses from fife, there is nothing in our law or 
in the condition of our State which would demand a departure 
from or even a modification of the rule established in the other 
States of the Union. In my opinior^ the rule is founded in wis- 
dom as well as sanctioned by authority. 

With regard tp losses resulting from the killing" of stock by 
the Co. it might be supposed that oxix fence law would require 
some alteration or modification of the rule adopted in the other 
States. 

Before examining the subject, I was myself inclined to thin): 
that our fence law would seriously interfere with the adoption of 
the rule in pur State. I now think however, after a thorough 
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examination of the subject, that it does not affect the question 
at all. An examination of the law itself, will, if I am not mis- 
taken, demonstrate this position. 

Our fence law does not require toy man to fence his land, nor 
does his failure to fence it, deprive him of any of his rights over 
it, or the use of it^ or confer Upon his neighbor any riant in it or 
to the use of it. In a word, our fence law does not affect in any 
manner whatever the right of property in land. Neither does 
it authorize trespassed upon unenclosea land, for if my neighbor 
himself y trespasses upon my unenclosed land, he is liable to an 
action. And I have no doubt an action would liiB, if my neigh*' 
bor were to turn his cattle upon my unenclosed land. 

Ill short, the law declares no decided policy, and settles no 
fixed principle. It certainly requires eyery man to take care of 
his own Stock and to keep them from trespassing on his neigh- 
bor. This is proved by the, 4th § of (Aap. 99 of the Codl9, 
Which expressly subjects the owner of stock to damages, in the 
case of their breaking into any ground Enclosed by a lawful 
fence, and to severe datnages for repeated offencies, thus shewing 
that the law requires the owner of stock to prevent their tree- 
.passing ^upon the lands of his neighbors. Oh the other hand, 
the law deprives the owner of land of any redress for damages 
resulting nrom trespasses by stock, if he do not have his land 
enclosed by a lawfd fence. But it does not authorize such tres- 
passes, or in any way impair the right of the land proprietor to 
the use of his property or confer any right upon others to use it. 
It will thus be seen that the law neither adopts in full the policy 
of requiring the stock owners to keep them up and prevent their 
trespassing upon others ; nor the policy of requiring land pro- 

frietors to protect their lands against the encroachment of stock, 
t adopts an intermediate and milk and water sort of compro- 
mise policy, which relieves neither party of burden, but only at- 
tempts to divideii between them. It imposes upon stock owners 
the duty and responsibility of taking care of their stock and 
preventing their trespassing upon others, but relievos them from 
this responsibility or rather exempts them from the penalty im- 
posed by the statute in all cases where the trespass is committed 
on land not enclosed by a five foot fence. It withholds from the 
land owner redress for trespasses committed by stock (and by 
stoqk only) unless he shoulct have a five foot fence around his 
land, thus indirectly forcing upon him, to that extent, the neces- 
sity of protecting nis land from encroachment. 

From this view of our fence law, I apprehend that there can 
be no question that the right of the land owner to the use of his 
land is unimpaired by the law. The law only throws upon him 
the hazard and loss resulting from encroachments on his land by 
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stoek if he do not choose to fence it. A man may plow his own 
land by steam power, he may build railroads and use steam en* 
gines upon it, he may hunt upon it with fire arms. He may set 
log traps, steel traps, gins, snares and other machines upon it ; 
and if in such use of his own land, the stock of his neighbor 
should be killed upon it, he would not be liable for damages, un- 
less his conduct, in the use of it, was marked by such careless- 
ness and negligence as to exhibit a reckless disregard of the 
rights of others — and I entertain serious doubts, whether he 
would be liable for damages, even were he to set traps upon his 
own land for the very purpose of killing his neighbors stock. 
For it would be negligence in the owner of stock to permit his 
stock to be upon his neighbors land, as was held in the case of 
the Aurora branch R. B. Oo. v. OrimeSy 13 Illinois Rep. 585, 
and as I have already shewn, our law does not authorize or le- 
galize such trespasses or change their character, but only de- 
prives the land owner of his redress for them. It is probable 
that the prevailing custom, and almost universal sentiment of 
Virginia might demand a different rule, in the very extreme 
case I have just put, but they certainly do not and could not af- 
fect the rule so far as it contended for by Railroad Companies. 
Such is my understanding of our Virginia fence law. It results 
from this construction if 1 am risht, that Railroad Companies are 
not required to fence in their railroads to protect them against 
the encroachment of stock. They may, like individuals, take the 
hazard and risk of loss resulting from such encroachttient, in- 
deed, they occupy in this respect, a position so.^ different from 
that of individual land owners, that J am by no means satisfied 
that our fence law applies to them at all, or that they are de- 
prived of their redress for injuries resulting from the encroach- 
ment of stock upon their roads. 

But conceding that it does, there can be no question that they 
have the clear right to the use of their roads, with steam en- 
gines, cars &c., and it is equally clear that such companies are 
not responsible for injuries resulting to stock from the lawful 
use of their roads, unless such injuries were the result of 
malice or carelessness. It also results from this construe 
tion of the law, that stock owners are bound to take care 
of their stock and if thdy permit them to run at large upon the 
unenclosed land of others, it is a degree of negligence on their 
part, which deprives them of redress for injuries accidentally 
happening to tnem. 

There is a class of cases connected with this branch of the 
subject, with regard to which I feel some difficulty, arising from 
agreements made by companies with land^ proprietors. I al- 
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lode to oailes of stock killed by Railroad companies, where, by 
the* arrangement between the farmer and the company, it is 
agreed that crom cuts «hall be Bubstituted for fencing. If it be 
imderatood that the company by anbetituting cross cuts for fen- 
cing, undertake to afford to the land proprietor the same pro- 
tection that he would derive from fencing, then, I think, that 
the company undertake to protect the &rmer, not only against 
the encroachment of his neighbour's stock, but also to protect 
him from inpury to hi$ own tioek by the use of the road, and to 
fief eat their encroaching on his neighbour's, and this, I am in- 
clined to think is the fair and just construction of the arrange- 
ment. For if the road if er^ fenced in, the land proprietor would 
be protected in all these respects, and the cross-cuts being sub- 
stituted for fencing, at the instance, and for the benefit, of the 
company, they should afford to the farmers that protection wl^ch 
they would deriye from fencing in the road, and if this be the 
true construction of such arrangements, then it would follow 
that the company would be liable for. killing the stock of a far- 
mer with whom they had made suqh arrangement, whether such 
killing took place within or without such inclosure, if the stock 
escaped from the inclosure by reason of the insufficiency of the 
cross-cuts as fences. 

But if the true construction of these arrangements be only to 
bind the company to protect the farmer against the encroach- 
ments of his neighbour's stock, as some contend, then the lia- 
bility of the comnany for killing his stock would stand on the 
same footing and be goyemed by the same rules as prevail in the 
case of any other stock killed by the company.'^ 



* We append as a note to the above artiole, the following opinion upon the 
question diicuesed, written for one of our Railroad Oompanies, by an able 
and experienced counsel. En. 

No case, involving the liability of Railroad CompanioB in this State, for 
accidentaUy killing or injuring animals on railroads, by the locomotives or 
care, has yet been, decided in our Courts ; and the decisions in other States 
are yery conflicting, so that the question of the extent of such liability in 
this State must be matter of doubt. 

In the Northern States, the decisions generally are opposed to the lia- 
bilitj of the Oompanies there, for such damage, unless there is proof, by the 
owner of the animal, that the damage was occasioned by the neglect or care- 
lessness of the agents of the Company. In the Southern States the deci- 
sions generally are in favor of such liability, unless the Company can show 
that the damage was entirely accidental and happened notwithstanding 
every dare and precaution were taken by its agents to avoid the acci- 
dent 

This conflict ii^ the decisions seems to arise from the different statutes 
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which exiflt and the different customs and circunstances which prevail in 
the different States. 

In some of the States, the liability of Railroad Companies for saeh dam- 
age and the mode of assessing it are ascertained and defined by statutes. 
In some, the Railroad laws, providing for the assessment of damages to the 
land owners on the line of the road, require the assessment to include aU 
the ineonvmienees likely to result to the owner of the landyroin fhe RaUroad; 
and hence under those statutes, it has been decided that the owners of land, 
which has been condemned on the line of the road, cannot recover for such 
damage, it being considered that the owners have already been compensated 
therefor in the assessment. In J^e Northern States the fence lavrs are en- 
tirely different from the fence laws in the SoCithern States. At the North, 
generally, the farms are small and entirely inclosed. At the South, gene- 
rally, the plantations are large-, and only the cultivated land is inclosed. 
At the North, generally, the number of animals beloB^ng to each owner 
is small and tiiey are kept up or minded, so that they are supposed to be, 
as they usuaUy are, under the individual superintendence and control of 
the owner or his servants, and hence, if an accident happens to them, the 
probability is that it has heva occasioned by the fimlt or folly of the owner 
or of his servants. At tiie South, generally, animals are oimed in large 
numbers — ^are rarely kept up or minded — are allowed to roam, unattended, 
over considerable parts of ^unindosed land, and are not usually, nor are 
they required or supposed to be, under the constant superintendence or 
control of the owner or of his servants; and hence the pr9bability is that 
the owner generally has not the power to keep them out of danger, and that 
am accident to them is not the result of any want of foresight or attention 
en his part or on the part of his servants. In this State there is no statnte 
ascertaining the liability of Railroad Companies for sudi damages. 

Our statutes regulating the condemnation of land, for the purposes of 
Railroad Companies, provided, prior to the late revisal, that the freeholders 
should consider all the inconveniences likely to result to the land-owner 
from the eondemnaiian of the land, and subsequently to the late revisal, that 
they should consider only the compensation for tiie land taken and the 
damages to the residue of the tract; conforming to the language of similar 
statutes, in others of the Southern States, in which it has been decided that 
such language did not embrace damages to animals or by fires^ ftc., havin|^ 
confined the damages to' be estimated, to the land itfdf 

The fence laws of Yirginia and the customs and circumstances which ex- 
ist and prevail here, are similar to those in the other Southern States. 

Therefore in this State and under our statutes, it would seem that Rail- 
road Companies are liiable for damages for killing or injuring animals on 
their Railroads, in all cases, unless it is shovm by proof that in the par- 
ticular case, every care and precaution were taken by the agents of tho 
Company to avoid the accident, or that it was occasioned by the careless- 
ness, folly, or wrong of the owner of the snimal ; imd that such proof most 
be furnished by the Company — ^the burden of proof, avoiding, excusing or 
mitigating the damage, being on the Company, not on the owners. It is 
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not intended to include slaves in this designation ; who being sentient be- 
ings are considered capable of understanding and avoiding the danger, and 
as to whom, therefore a different rule of law would apply. But in regard 
to animals not sentient, the rule, above suggested, seems reasonable and 
just 

The fact that an animal is killed on a part of a railroad, constructed on 
land not belonging to the owner of the animal, if the land was not inclosed, 
would not seem to alter the lialnlity of a Company in this State, for such 
land is considered and used as common, and the stock of the neighborhood 
being on it, would not be considered as transcending the righta of the owner 
of the stock, nor argue any want of foresight or care on his part. 

If the land was inclosed with a lawful fence, so that the animal killed 
was unlawfully on the land of another than the owner of the animal, and it 
was there killed or injured, it might present a more doubtful question ; 
though even then, it appears that the Company vrould not be relieved from 
its liability, without pruuf on its part that the accident was unavoidable. 
The fact that the animal was, in such case, trespassing on another's land 
would be a vrrong to the owner of the land, and it is not obvious how the 
Company in such case would avoid its liability, by merely pi^ving the 
wrong to the land owner- It might be conendered that the trespass was 
evidence of the want of proper care and attention on the part of the aimw 
of the animal^ and thus so shift the burden of the proof upon him as to re- 
quire him to prove that the accident was the result of the carelessness or 
folly of the agents of the Company. But the Courts of Yirginia would 
probably hold the Company as much liable, as if the animal was on a part 
of the nulroad on the land of the owner of the animal. Certainly the 
agents of the Company would have no right to kill an animal because it 
was tresj^aasing on another's land. The owner of the land acquires a right 
to the animal so trespasshig undw certain provisions of our statutes, but no 
law gives to any other than the owner of the land any right in regard to 
the animal, in consequence of such trespass. That the animal should come 
upon a part of the railroad constructed through indoaed land, is no more a 
trespass upon the Company, than if the animal should come upon any other 
part of the Company's railroad ; and although the Company has a right to 
its railroad, and a right to run wigines a3id cars thereon, yet these rights 
are conferred with the implied obligation that they will be so used as not 
to injure the property of others, if it is possible to avoid the injury, con- 
sistently with the exercise of the rights. This rule applies wherever one 
has a right, the exercise of which involves probable danger of* damage to 
others. In the exercise of the right every care and precaution must be 
taken by the person to whom it pertains, not to inflict damage, and the d^ 
greeof care and caution required must be in proportion to the extent of the 
danger. It would hardly be politic, even if the law were otherwise than it 
is, in Companies, in Virginia to refuse payment for such damages, unless in 
cases creating such suspicion. Because if a different interpretation were 
given to the law and known throughout the country, it would tend greatly 
to enhance the damages to land owners along the line of the railroads, un- 
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less it were understood that tbej were exempted hem the ep&nl&otk of the 
opposite eonstractioD, and that it was only intended bj ^e Oompapies to 
deny their liability to pay for injury Uf^ aaimab belonging to others then 
such land owners. It baa always been insisted' by the Pai]n>ad Companies, 
that the oommissioners, in estimating and aesesmng the damages on the 
line of the railroads had no right to consider the danger to^e land o?nier 
from Bueh accidents, because of the liability of the Companies ior Qmt, 
when they occurred. This, it is true, applies only to the ownefa ef land 
along the line of tiie railroad, but there is no . suffi<aent .gronHid l^nr a^ 
ttnction, in reference to this matter, between 8U<4 land bwnera and any 
Other persons whose stock may be kilted or injured on the railroad, f he 
railroad belongs to the Company, and it is immaterial, 8$ to this matter, 
•who owns the adjacent land, or whether it is indpsed or unincloeeil. Thd 
question in all such cases is, was the aecident ine^table or noil If the 
Company can prove that it was ine\iteble» as that it happened at ni^t and 
the night wa* so dark that the animal could not be seen by 1^ engineer, 
though the engine was furnished with the usual lamps, which were l^hted, 
or that it occurred at a turn in the road, so that the animal could not be 
seen in time to stop the train, the Company wiU not }}e responsible, no 
matter to. whom the, animal belonged. If, on the oontraiy, the accident 
might have been avoided, by the use of proper skill and precaution ; and 
the Company fail to prove that such proper skiH and precaution were used; 
and that under the circumstances, the accident could not have been avoided, 
it will be liable, in this State, without reference to the condition or owner- 
slUp of the adjacent lands. Besides the consideratiQn mentioned abov«, it 
is probable that the refusal of a Company to pay for such damages, would 
occasion a clamor against it, more detrimental to its interests than the value 
of adl such damages would be likely to amount to; and while therefore, it 
would not be proper for a Company to make any general admission as to its 
lialnliiy in such caaes which would bind it, neithw would it be advisable 
to assert its right, whatever that may be, to* withhold payment in any par- 
ticular case, unleqs circumstances were believed to exist, creating suspicion 
of great neglect, or of improper conduct of the owner of the animal killed 
or injured, especially aa no payment in any case would afford ground for 
any inference that ibe Company admitted its liabilii^ in othors^ or in like 
cases. 
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WILL.-.CONSTRUCTION.— LIFE INTEREST IN LEGACY. 

(CoEAM Lord ChaItcillob and Lobds Justigu.) 

Court of Chaneery. 

MarHneau y. Rogers, April 26, 1856. 

A testator, by hia will, g^ye a wam. of money to ea(^ of kis two nephews if 
they should respeetiyely siiMryiye 4uid attain the age of 21, when the legft- 
des were to be paid. In case of the death of either of such nephews 
leayihg issue, such issue to take the parent's legacy as by his will directr 
ed ; if no will, iN|ually ; but in case of the death of either of his nephews 
before his legacy was payable* bis legacy to go to the surviyor : 

JSefaf, that, on both the nephews attaining 21 but haying no issue, they were 
only entiiled to the inoome of the legacies for life. 

!rhe testate, by his will, dated March 20, gave 2,000Z. to each> 
of his two nephews, if they should respectively survire and /at- 
tain, the age of 21 years, when the le^cies were to be paid. In 
case of the death of either of his said nephews . leaving issue, 
such issue to take ,the parent's legacy, as oy his will ' dnrected ; 
if no w^l, equally ; but in jcase of the death of either of his said 
nephews before ms legacy was payable, his legacy to go to the 
Sfcrviyor of his said nephews. It appeared £at both the ne^ 
phews had attained 21, but had no issue, and the question n6w 
arose on this special case under the 18 &; 14 Vict. c. 85, as to 
the interest they took under the will. 

Ehndey and Bayh for the nephews ; Daniel and PigoU for 
the trustees. 

The (hurt BMiAy that the nephews were only entitled to the 
income of the legaeies for life. 



WIlX.-.CONOTRUCTION.r-.APPOINTMKNT UNDEB POWER.— 
yon) CONDITION. 

Bkindtia y. mundtU. April 28, 1856. 

A testator haying a power to appoint by will amon'g all his children at such 
ages« not bmng alter 21 years fnaa lUs death, by his will' appointed ander 
the power among all his children except two, who had become n\md| and' 
he declared that any child for the time being entitled to any share of the 
trust funds becoming a nan, shoald not be entitied ^tq any part thereof. 
All the children had attained 21 at the testator's death, but one, after- 
wards contemplated becoming a nun : ^eld^ that the condition was yoid 
as to her, and that she was entitied to her share* 

The testator, having power under his marriage settlement to 
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appoint certain moneys among all his children, at such ages not 
bein^ after 21 years from the time of his decease, as he should 
appoint, hi his T^ill appointed in pursuance thereof the funds 
amongst all his children except Catherine and Clementina, who 
had become nuns, and he declared that no child or children for 
the time being entitled under any of the trusts contained in his will 
who should embrace a religious life by joining any reUeious com- 
munity, should be entitled to any part of the trust fund. It ap- 
pearea that there were six children surviving at the testator's 
death (including the two who were excluded from the trust), all 
of whom attained the aee of 21, and that Anna Maria, one of 
them, had received her share from the trustees, and the question 
now arose, upon her intending to become a nun, whether such 
share was repayable to the trustees. 

^ F. Jtiddellj H, M. Biddellj and Turner, for the several par- 
ties. 

The Vice-ChaTicellor said, that as she had attained 21, she 
had an absolute vested interest in the sum payable under the ex- 
ecution of the power, and that the condition was therefore inop* 
erative against her. 



MASTER AND SERVANT.— CAB PROPRIETOR'S LIABILITY FOR 
LOSS OF PASSENGER'S GOODS BY DRIVER'S NEGLIGENCE. 

Fawles Y. Syder, AprillT, 25, 1866, 

(Court of Queen's Bench.) 

Heldf discharging a rule to set aside verdict for plaintiff and enter it for 
the defendant, that a cab proprietor is liable to a passenger for the loss of 
his goods through the negligence of the driver, whateyer may be the ar- 
rangement as to the mode in which such driver is remunerated. 

Thia was a rule nisi to set aside the verdict for the plaintiff 
and enter it for the defendant, in this action which was brought 
to recover from a cab proprietor the value of certain goods lost 
by the plaintiff whilst riding in his cab, through the negligence 
of the driver. It appeared on the trial before Lord Campbellj 
C. B., that the defendant received 14s. 6d. per day from the 
driver for the use of the cab and two horses, which ne fed, but 
that the driver kept all the money he earned beyond that sum. 

Hugh Hill showed cause ; Bovill and Holland in support. 
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Cwr. ad. vuit 

The (7owrt said, the question was, wheither the driver could be 
considered, under the circumstances, as the defendant's servant, 
so as to render him liable for the driver's negligence. If the 
driver liad been paid bj wages, there could have been no doubt 
on the subject, and the mooe in which he was here remunerated 
made no difference. They must be considered as employer and 
employed, as master and servant. The 1 &; 2 Wm. 4, c. 22, s. 
20, and the 6 & 7 Vict- c. 86, showed the driver was the servant 
of the proprietor, and it would be most injurious to the public if 
the proprietor could, by a secret agreement as toi.he mode in 
which las driver was fo be remunerated, and his earnings to'be 
divided, defeat an action brought against him for his servant's 
negligence. The rule would therefore be discharged. 



WRITTEN AGREEMENT.^ADMISSION OP PAROL EVIDENCE. 

JPim Y. Campbell and others. May 3, 5, 1856. 

E?i4enoe was hdd admissible to show that an agreement for purchase of a 
share in an invention was signed on the trnderstandin^it was not to take 
effect unless the invention were approved by a party named,, and that ho 
had pronounced it worthless. 

This was a rule nisi for a new trial on the ground of the im<- 
proper reception of evidence. The action was brought to recov- 
er damages for the breach of an agreement in writing for the 
purchase of one-eighth share in the plaintiff's invention for 
grinding auriferous and other ores, and on the trial before Lord 
Campbellf C. J., the execution by the defendants was proved, 
but they tendered evidence (which was admitted) to show that 
the agreemeitt was so signed on the understanding it was not to 
take effect unless a Mr. Abernethy approved the invention, and 
that he had pronounced it to be worthless. The jury found this 
to be the case, and returned a verdict for the defendants. 

Watson and Manisty showed cause, citing Davis vs. Jones^ 
Com, B. 

Tkomasy S. L., and J, H. Eodgson in support. 

The Court said, that the evidence admitted did not tend to 
vary or contradict the written agreement, but to show that there 
never was one. The rule womd be made absolute to enter a 
nonsuit. 
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COUNTY COURT.— TRADESMAN'S BILL.— MATERIAL PART OF 
CAUSE OF ACTION.— JURISDICTION. 

Bousep T. Wbrdsworih, May 6^ 1856. 

Where certain goods in s UaAesmwa'^ biU were sapplied to the defendant 
-vrithin the joriBdiction of a County Court, but dthefs were not, beld, in- 
asmnch as the cause of action could not be divided and the bill constitu- 
ted one cause ot action, that the cause of action arose in some material 
part wi^ui ih^ jurisdiction of the Court where the plainlaff dwelt. 

This Was an aetion hj the plaintiiF). a batdlier at Uxbridse, to 
recoyer the amoaxit of bis bjiU for goods supplied to the aefen- 
dl^nt, who lived at Ghesholt^ It appeared that the greater part 
of the goods }iad heetk ordered where the plidntiff resided, and 
that some had been delivered at the defendant's house. The 
plaintiff obtained a verdiet, and now obtained this rule for his 
€0st8 under the 9. ,&;. 10 Vict. c. 95, s^ 128, which enacts, that 
^^ 411 actions and proceedings, which, before the passing of this 
Act, might have t>een brought in any of her Majesty's Superior 
Courts of Becord where the^ plaintiff dwells more than 2Q miles 
from the defendant, or where the cause of action did not arise 
wholly or in some material point within the jurisdiction of the 
Court within which the defendant dwells or. carries on his Ifosi- 
ness at the time of the action brought," &c., *^may be brought 
and determined in any such Superior Court, at the election of 
the party suing or proceeding, as if this Act had not been 
passed." 

Honyman showed cause ; Carter in support. 

Our. ad. vult. 
The Court said, that according to the ease of Jn re Ayiroydj 
1 Exch. B. 479, the cause of action, in one of this kind could 
not be split, and that, although €»c)i separate order might be 
sued for separately, when the biB containing several itemd was 
delivered, it became one cause of action, and the plaintiff was 
bound to stie for the whole in one suit. This was a convenient 
and proper rule of construction, and there was therefore in the 
present case oue cause of action. The question then was, 
whether a material part of the cause of action did not arise 
where the defendant dwelt. As the whole bill was for one cause 
of action, and a material part, viz., the order for some of the 
items, had arisen within the jurisdiction of the County Court 
where the plaintiff dwelt, that Court had jurisdiction to try the 
whole cause of action, and the rule would therefore be dis- 
charged. 
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ATTORNEYS-^UNDEBTAKING TO PAY ON CLIENT'S DEFAULT. 

ACTION FOR Amount. 

Caili» T. Wutrop, May 8, 1856. 

B., an attorney, gaye an Bndertaldng for his olienl, the defendant in an ac- 
tion, on behfiif of himsdif And partner for th^ payment of the Bum for 
'whioh the action was brought, upon the plaintiff giying certain time and 
the defendant making default. Upon each defi^kult being made a rule 
: was made absolute on B* for paymetit of the amount, but discharged as 
against his partner without costs, on the ground that it was not author 

• -ised. 

A writ was issued for the amount, but was not served by reason of B. k0ep- 
ing.out of the way^ 'field, no answi^r to the tyilL . 

Thib was a nde ftist on.He88r8b Sherman k Slater, the attor- 
neys for the defendant in this action, to paj to the plaintiff a 
stun of 49Z., the amount of the . bill of exchanffe for which the. 
action was brought. It appeared that the plea pleaded had 
been withdrawn by consent upon payment of costs and an un- 
dertaking from the defendant's attorneys, that if the nlaihtiff 
would give him until March 7, and default were then maae, they 
would pay the amount. t)efault was made, whereupon this rule 
had been obtained. It appeared that a writ of summons had 
been issued against the attorneys, but had not beei< served as 
neither of the parties could be met with at their office. 

Barnard^ for Mr. Sherman showed cause on the ground he 
knew nothing of the action and that tlie undertaking on his be- 
half was not authorised ; Oreaty for Mr. Slater. 

Brentiee in support. 

The Court said, that if Mr. Slater had appeared to the ac- 
tion, it would have been an answer to the present application, 
but that as he had evaded service of the writ, the case was the 
same* as if no action had been commenced. The rule would 
therefore be absolute as against Slater, and discharged as 
against Sherman, but without costs. 
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ATTORNEY.— READMISSION.— EXAMINATION. 

Exparte Robert Rising, gent, one, dhc. May 8, 1856. 

Queen's Bench Practice Court. 

(Coram Colebidgk, J.) 

Where an attorney had ceased to practise in 1846, and been struck off the 
roll at his own request in 1849, and had not since been )Bngaged in legal 
pursuits : Held, that he must be examined before he is re-admitted. 

This was aa application on behalf of Mr, Bobert Rising, to 
be re-admitted on the roll of attorneys of this Court. It ap? 
peared that he was admitted in Trinity Term, 1834, and took 
out his certificate until 1846, and that his name had been struck 
off the roll at his own request in the year 1849, upon his intend- 
ing to be called to the Bar, and that he had since been residing 
on his own property a,t West Somerton, vand had not been en- 
gaged in legal pursuits, 

Lewis in support. 

The Court said, that the application could not be granted 
without an examination. 



CHARTERr-PARTY.— CLAIM FOR DEMURRAGE.— SETTLEMENT 
BY CAPTAIN AND PART OWNER. 

Alexander y. Dowie Ma; 27 1856. 

The captain of a vessel, who was also part owner, settled at a foreign port 
a claim for demurrage at a less amount than that stipulated for by linr 
charter-party: Held, discharging a rule nisi to set aside the verdict for 
the defendant and to enter it for th^ plaintiff (the original owner), in an 
action to recover the residue, that he hsA power to mi^e the arrangement 
in <][uestipn, and that it was binding on all parties interested. 

This was a rule nisi to set aside thd verdict for the defendant 
and to etiter it for the plaintiff in this action against the char- 
terer of a vessel for demurrage* It appeared on the trial before 
Willis^ J., that the plaintiff had^ subsequently to the date of the 
charter-party in question, sold his interest in the ship, and that 
the captain had purchased one-eight, and Messrs. Firnie the re- 
mainder. The demurrage, which arose abroad, had been settled 
by the captain at an amount less than that provided for by the 
charter-party, and Messrs. Firnie brought this action in the name 
of the plaintiff against the owner, to recover the residue. The 
defendant pleaded accord and satisfaction. 

E. James and Quain in support of the rule. 
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The Court (without calling on Fonyth and Mellish^ contra) 
said, that the captain had power, under the circumstancefl, to 
enter into the arrangement, and besides he was a part owner 
and as such had power to settle the claim, and his arrangement 
was binding on all parties interested. The rule was accordingly 
discharged. 



SOLICITOR-— STRIKING OFF ROLLS.— BREACH OF TRUST. 
MISREPRESENTATION. 

(YlCl-CHANClIiLOR StITART.) 

DoUand t. Johruan; In re ChUlyn HaU. June 27, 1856. 

A solicitor received a ram of money from the Accountant-General and paid it 
into his bankers'. Part of it was subject to a trust, of which he was one 
of the trustees, and he represented that the same had been duly invested 
for the purpose. The money had never been invested : On petition of his 
co-trustees, he was ordered to be struck off the rolls. 

It appeared that in July, 1864, an order was made in this 
cause for the payment to the plaintiff, of a sum of X2,980 odd, 
and that he attended with Mr. Gheslyn Hall, a solicitor, at the 
Accountant-General's, when it was paid, and Mr. Hall wrote 
his bankers' names across the cheque. One-fifth of this sum 
was subject to the trusts of a deed, of which Mr. Hall, Mr. 
John Turner, and Mr; William Henry Palmer, were trustees for 
the benefit of a Mr. and Mrs. Johnson and their children, and 
the remainder was payable to Mr. Hall and his partner as mort- 
gagees or otherwise. Mr. Nicholson, who was ]\Ir. Johnson's 
solicitor, in October, 1855, requested from Messrs. Hall informa- 
tion relating to the suit, when Mr. Hall delivered a memoran- 
dum .to the effect that the one-fifth had been invested. In May 
last this was discovered to be untrue, and this petition was ac- 
cordingly presented by his co-trustees, praying that Mr. Hall 
might be struck off the rolls. 

CFoldsmid in support ; Bacon and Bird contra. 

The Vice-Chancellor (after having refused to hear Leach for 
the cestuis que trustent) said, this is an application of a very 
painful kind, and it is impossible not' to agree with what has 
been urged by the respondent's counsel that the order is highly 
penal, and one which the Court is not justified in making ex- 
cept on the clearest evidence, and in a case of imperative neces- 

20 
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sity arising from the obligation which the Court owes ;to the 
public. It is urged that there is no insta&ce of 'the* Oourt 
punishing in such a way one bf its officers guiltj of a mere 
breach of trust. But a breach of trust by an officer of the 
Court is a very seriousT matter, find unless the officers of thi$ 
Court are in tne highest degree trustworthy, the greatest dan- 
ger to the public must occur. It is the duty' of the Court, 
when it finds one of its officers dearly giiiltjr of ^conduct which 
shews him not to be trustworthy, to remove him from the list of 
its officers. Transactions in ordinary business can only be car- 
ried on in reliance on the integrity of individuals ; for if in 
every transaction nothing were done without the strictest legal 
evidence, and if nothing were io be taken on tibe faith of repre- 
sentations being true and honest, the transaction of business 
would be so impeded as to make the affiiirs of mankind in the 
highest degree difficult to be conducted. What is alleg^ 
against the respondent is not a mere breach of trust; not that 
he merely received a sum of money of which he was a trustee, 
and misappropriated it; but that, in addition to receiving and 
not properly applying a sum of money he wDfully and deliber- 
ately put into the hands of the solicitor of the person interested 
in the fund, a representation that it was invested. That that 
was an untrue and dishonest representation was beyond all 
doubt, and the unfortunate nature of Mr. Hall's case is, that he 
is obliged to rely on technicalities and circumstances, which do 
not shew the representation is one to be excused, or honest. 
It is said that it was made to a person who does not complain of 
it, and that the parties now complaining have no right to do so. 
If this were the case, the Court would be bound to act on that 
view, but the persons complaining are the co-trustees, and can 
hardly be said to be wholly unconcerned in the matter. It ap- 
pears to be wholly immaterial to consider whether Mr. Hall was 
the solicitor in the cause for Mr. Johnson or not. The case, 
however painful, is therefore one about which there is not the 
slightest doubt or difficulty, and this gentleman has been guilty 
of such a misrepresentation, in addition to a breach of trust, 
that he cannot, consistently with what is due to the public and 
to tlie other men of high honor and character in the profession, 
be allowed to remain an officer of this Court. 
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FEME COVERT.— WIH.-OONSTRU,CTION.— FUNERAL 
EXPENJSES.--CHARGE ON RESIDUE. 

(Yici-Chancbllor Woop.) 

WiUiier v. Dabie. June 23, IS56. 

A testatrix by her will, made in execution of a power of appointment re- 
aerved by her marriage settlement, app<Mnted the interest and dividends 
of certain stock to her husband for life, with remainder as therein men- 
tioned. She then gave two legacies of £50 each, and directed and ap- 
pointed the residue of her personal estate, from and after payment of her 
just debts and flmeral and testamentary expenses, among her nieces: — 
Held, on special case, that her husband, who had paid her funeral ex- 
penses, was entitled to be pud the same out of the residue in priorilrjr to 
the nieces. 

The testatrix, by her will, made in execution of a power of ap- 
pointment, reserred by her marriage settlement, appointed the inte- 
estand dividends of ceiWn stock to her husband for life, with re- 
mainder as therein mentioned. She then gave two legacies of X50 
each to one of her executors and a niece, and directed and ap- 
pointed the residue of her personal estate, from and after pay- 
ment of her just debts and funeral and testamentary expenses, ^ 
among her nieces. The husband had paid the funeral expenses, 
and the question was submitted for the opinion of the Court, on 
this special case, whether he was entitled to be repaid these ex- 
penses out of the residue in priority to the legacies. 

Q-owaUj for the husband ; Nixany for the executors. 

The Vice-Chancellor said, that the will charged the payment 
of these expenses on the residue, and that they were payable, 
in the first instance, thereout. 



LEASE.— COVENANTS.— REMOVAL OP IMPROVEMENT. 

BREACH OF. 

(Exchequer Chamber.) 

Bart v. Ha8UM, June 13, 24, 1856. 

The lessee of certain premises covenanted not to remove any erections or 
improvements which should be made during the term of the lease. It 
appeared that he had taken out the old sh p windows, and replaced it by 
a plate glass one, which was wedged in and not fixed by nails or screws. 
Held, nevertheless, affirming the judgment of the Court of Common 
Pleas, that the defendant was not entitled to remove the same, and put 
back the old window. 

It appeared that the defendant, under a lease of certain pre- 



308 RECENT ENGLISH DECISIONS. [October, 

mises from the plaintiff, covenanted not to remoye any erections 
or improvements which should be made during the term of the 
lease, and that he had taken out the old shop front and replaced 
it by a new plate glass one, which was however, only wedged in 
and not affixed to the frames by screws or nails, and that before 
the expiration of his tenancy he removed it and replaced the 
old window. The plaintiff thereupon brought this action for 
breach of covenant, and on reference to arbitration a case was 
stated for the opinion of the Court of Common Pleas, whether 
the window in question was such a fixture as the defendant was 
bound to leave under the covenant. The plaintiff obtained 
judgment, whereupon this error was brought. 

Hawkins in support ; JB. E. Turner contra. 

Our. dd. viUt. 

The Court affirmed the judgment of the Court below* 



INN KEEPER.— LOSS OF GUEST'S GOODS.— GROSS NEGLI- 
GENCE.— QUESTION FOR JURY. 

(Court Of Queen's Bench.) 

Cdihtll V. Wright. AprU 28, July 3, 1856. 

It appeared that a guest at the defendant's inn had lost certain articles 
from his bedroom, of which he had left the door open. On the trial of 
an action to recover their amount, Held, that the presiding judge should 
have directed the jury as to the meaning of the words " gross negli- 
gence,'' in which case he directed them the defendent was not liable. 

Held, that such words meant an absence of such ordinary care as a pru- 
dent man would have taken, or might be reasonably expected to ta]ce, of 
his own goods. 

This was a rule nisi to set aside the verdict for the plaintiff 
and for a new trial of this action, which was brought in the 
Manchester Borough Court to recover the value of a watch and 
ring which had been stolen from the plaintiff whilst at an inn 
kept by the defendant. It appeared that the plaintiff had gone 
to the inn at a late hour in the evening and that when he' went 
to bed he had placed the articles in question on the dressing 
table, leaving the door of his bedroom open, and that they were 
afterwards discovered to have been stolen by a man who had 
been subsequently convicted of the robbery. The recorder of 
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the borongh court directed the jury that, in order to exempt the 
defendant from liability, it was necessary te shew gro99 negli- 
gence on the part of the plaintiff. This rule had been obtained 
on the grouna that the recorder should have also directed the 
jury as to what constituted gross negligence. 

Wheeler and Kay shewed cause against the rule, which was 
supported by H. Hill. 

Our. ad. vult. 

The Court said the questions raised by the plaintiff were, first, 
that the recorder should have directed the jury that he had 
not been guilty of negligence, and then as to what they were 
to understand by the words '^ gross negligence," But the Court 
could not say there was not some evidence of negligence on 
the plaintiff's part, on which the Recorder should nave taken 
the opinion of the jury. He should, however, have civen the 
jury information as to what they were to understand by the 
words ^'^oss negligence.'' Their meanine was an absence of 
such ordinary care as a prudent man wouldliave taken, or might 
be reasonably expected to take, of hi6 own goods. The rule 
would be made absolute for a new trial. 



MARRIAGE SETTLEMENT.— CONSTRUCTION,— WIFE'S NEXT OF 

KIN. 

(Lords Justxcis.) 

PraU y. MaOuw. July 21, 1856. 

A sum of £1,000 was ^ettlod in defaalt of children who should attain 
twenty-one or marry, and upon the death of the wife in her husband's 
life-time, to suoh persons as would have been entitled to her personal es- 
tate, in case she had died unmarried and intestate ! Held, dismissing 
wit}! costs on appeal fVom the Master of the Rolls, that a daughter sur- 
yiying the wife who predeceased her husband was entitled to the fond, 
although she afterwards died under twenty-one, and unmarried, to the 
exolucdon of the wife's brothers and sisters. 

Under a marriage settlement, a sum of jSlOOO was settled in 
default of children, who should attain twenty-one or marry, and, 
upon the death of the wife in the husband's lifetime, to such 
persons as would have been entitled to the personal estate of the 
wife in case she had died unmarried and intestate. It ap- 
peared that the wife predeceased her husband, leaving a daugh- 
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ter, who, however, died under the age of twenty-one, without 
having married. The Master of ike MollSj having held that the 
daughter was entitled to the exclusion of the wife's brothers and 
sisters, they presented this appeal. 

Oaims and Archibald Smith in support ; Lloyd and Sanson 
contra ; Shapter^ Karslake, and JPiicher for other parties. 

The Lords Justices dismissed the appeal, with costs. 



MARRIAGE SETTLEMENT.— CONSTRUCTION OF COVENANT.— 
FUTURE PROPERTY.-:-POWER OF APPOINTMENT. 

(Yice-Chancillob Kinderslxt.) 

WilionT. Colmn. July 16, 1856. 

A marria^ settlement, afler reciting that all property to which the wife 
might eventaally become entitled should be settled, contained a covenant 
by the intended husband that, for the considerations aforesaid and 
in further pursuance of the said agreement, all and every the estate and 
effects of whdt nature or kind soever, whether real or personal, which the 
intended wife should become seised, possessed of, or entitled to» should be 
taken as a distinct estate from him and free from his debts and engage- 
ments, and should be conveyed, set^ed and assured upon the trusts of the 
settlement. It appeared that the wife at the date of the settlement was 
entitled to certain property under her father's will, but which was not 
received by her in consequence of his affairs being entangled, and that 
she had exercised her power of appointment in respect thereof reserved 
by the settlement: Hxld^ that as the covenant did not include property 
to which the wife was entitled in possession, although the recital did, the 
fact of the deferred payment did not bring it within the scope of the cove- 
nant, and that her husband was therefore entitled. 

Upon the marriage of Mr. and Mrs. Home a marriage settle- 
ment was executed, whereby it was recited that all the property 
to which the wife might eventually become entitled in her own 
right should be settled ; and the husband covenanted that, for 
the considerations aforesaid, and in further pursuance of the said 
agreement, all and every the estate and effects of what nature 
or kind soever, 'whether real or personal, whether the wife should 
become seised, possessed of, or entitled to, should be taken as a 
distinct estate from him, and free from his debts and engage- 
ments, and should be conveyed, settled, and assured upon the 
trust thereinbefore expressea. There was a power of appoint- 
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meiit Tesenred to the wife in the eyent of their \mag no issue of 
tiie man:iage, and which she exercised over certain property to 
which she was entitled at the date of the settlement under her 
father's will, but which, by reason of his affairs being entangled, 
had not been paid* 

The question was now raised on this Sp9c!al base whether such 
property came witlun the coyenant. 

Anderson and Oollins for the plaintiff; Goldsmid and Ootkm 
for other parties. 

. The Viee-Ohimeellory tifter referring to Hvare V. Hornby y{^ 
T« and 0., Gh. 121) said that the words in the covenant im- 
ported futurity, and did not, therefore^ apply to any property to 
which the wife was entitled in possession, and that the fact of 
her not having receiyed her share under her father's will, to 
which she was entitled at the date of the settlement, in conse- 

Suence of the entanglement of his affairs, did not bring it within 
lie operation of the coyenant, ihid the husband was Jbherefore 
entitled. 



PAJENT.— INFRINGEMENT.— INJUNCTION EX PARTE.— AFFI- 
DAVIT. 

(Yxci-GHAKCBLLoa Stvart.) 

Gardiner v. Broadbent, July 17, 1856. 

Where ibe^daiit in support of a motion for an injunction ex parte to re- 
strain the infringement of a patent, merely stated the plaintiff's belief 
tfattt the patent was still good and valid in all respects, wiUiout also stating 
clearly and distinctly his belief that at the time of the motion for the in- 
junction thA .invention was new, or had nevw. been practised in this 
kingdom at the date of the patent ; the injunction was dissolved with 
costs, upon affidavits in the defendant's behalf that the alleged invention 
had been made use of for two or three years prior to the date of the 
patent. 

SemhUt that the fact of a patent being recent is no ground for refusing an 
injunction to restrain its infringement. 

This was a motion to dissolve an injunction which had been 
obtained to restrain the infringement by the defendant of a 
patent purchased by the plaintiff for improvements in cutting 
the terry or . pile of certain textile fabrics used for saddle 
covers. 
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The injunction had been obtained ex 'parte upon an affidavit 
that the plaintiff believed the letters patent were good and 
valid i;i all respects. 

Malins and iJ. W. E. Forster for defendant, in support, upon 
affidavite that the alleged invention had been used for two or 
three years prior to the date of the patent, and on the ground 
of the insufficiency of the affidavit, citing Sturz y. De la Hue. 
5 Rubs. 822. 

Elmsley and G-. Lake Russell for the plaintiff eontra. 

The Vice-Chancellor said that the affidavit in support of an 
application for an injunction should state clearly and distinctly 
that the applicant believed the invention was new at the time of 
such application, or that it had never 'been used in this kingdom 
at the date of the patent. In the present case the affidavit was 
insufficient, and the injunction must be dissolved with costs. It 
was not, however, to be understood that th« fact of a patent 
being recent was any ground for refusing an injunction to re- 
strain its infringement. 



SPECIFIC PERFORMANCE.— AGREEMENT OP COMPROMISE 
BETWEEN HUSBAND AND WIFE. 

Hope v. Hope. May 28, 1B66. 

(Master of «he Rolls.) 

Bj an agreement between -husband and wife, in order to a comproitiisei it 
was agreed that the wife should deliver one son to the husband and iTS- 
tain the other : that she shonld cease to prosecute her suit fbr a divorce 
in England, and would not oppose, but facilitate, his suit for the siame 
purpose against her ; that he should pay her a certain fixed annual in- 
come and pay her expenses incurred in England and her del)ts in France 
to a certain extent ; and that what articles or property she should be en- 
titled to retain should be settled by arbitration: Hdd^ upon the wife hav- 
ing performed her part of the agreement, and oyerruling a demurrer for 
want of equity, that she was entitled to a specific performance. 

This was a suit by Mrs. Hope against her husband to compel 
the specific performance of an agreement, whereby it was agreed, 
compromising certain proceedings which had been taken here 
and in FrancCj that she should delirer -p to Mr. Hope one of 
their sons and retain the other ; that she should cease to prose- 
cute her suit in Englajid for a divorce on the ground of cruelty 
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and adultery, and should not oppose,- but facilitate, his suit 
against her for the like purpose ; that he should pay an annual 
income of 75,000 francs, and also the expenses incurred by her 
in England and any debts in France to the extent of 60,000 
francs ; and that wnat articles or property 6he should be entitled 
to retain should be settled by arbitration as therein mentioned. 
It appeared that Mrs. Hope had performed her part of the 
agreement, but that her husband had failed to do so, or to pay 
the stipulated income. 

JB, Palmer and Kenyan in support of a demurrer to the whole 
bill for want of equity. 

The Master of the Rolls (without calling on Solieitor-G-enerfl 
and Terrell for the plaintiiDT, contra) said, that as Mr. Hope had 
obtained under the agreement certain advantages which he 
Sought, it was not now open to him to claim exemption, and the 
demurrer would therefore be ovcnrruled. 



VOLUNTARY SETTLEMENT, WHERE PREVIOUS WILL.— CON- 
STRUCTION. 

Airey y. HaUi Jane 2, 1856. 

(Vice-Chancellor Staart.) 

A testator, by his will, gave his residuary estate in trust for his three daugh- 
ters, as tenants in common, to their separate use, and by a voluntary set- 
tlement, dated about three months afterwards he appointed, inter alia, a 
sum of stock and a sum of money (which formed port of such residue,) 
in trust fQr the separate use of his three daughters for life, without pow- 
er of anticipation, with remainder over to their children : Heidi on the 
testator's death, that the settlement was binding on the parties in respect 
of the snmff therein included. 

The testator, by his will, dated in 1837, gave his residuary es-* 
tate in trust for the separate use of his three daughters, as ten- 
ants in common, and by a. voluntary settlement executed about 
three months afterwards, he appointed, inter alia, a sum of stock 
together with a sum of money (which formed part of the residu- 
ary estate) to the same trustees, upon trust for the separate use 
of his said three daughters for life, without power of anticipa- 
tion, with remainder over to their children. On the death of 
the testator in August, 1837, the executors and trustees had 
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dealt with the' funds in accordance with the settlement, where- 
upon the pHintiff, one of the daughters, filed this bill. , 

Bacon 9,u^ Qiffard tot the plainfiff ; ffetheringtony W. S. 
Mlisy De Q-ez^ and JET. BtmJum Qarter ior the defendanta. 

The Fi(?e-C%an<;e2Zar 8aid,'that in the present case t)iere was 
an express declaration of trust of the sums in question, and that 
where a trust was fastened on property it would not; be allowed 
to be defeated bj mer^ matter of form. The executors had act- 
ed on what they considered to be the effect of the will and set- 
tlement, and the Court was now asked by rolunteers to disturb 
what had been done, l^o authority had b^en cited in which tiie 
Court had thus interfered against a yokwitary settlement in fa- 
vour of volunteers claiming under another voluntary disposition, 
and there would therefore be a declaration that the settlement 
was binding as between the pa>rties in re9pect of the sums in 
question. 



NEW TRIAL.— WHERE CAUSE TAKEN AS UNDEFENDED, 
WHERE NOT Sa 

Chapway v. Darby, June 4, 1856. 

Where on a trial the plaintiff's counsel stated the cause was undefended, it 
appeared the usher had called the defendant and his attorney, but neith- 
er were in attendance, and the action was taken as undefended. It prov- 
ed, however, that counsel had been instructed to defend, a rule was madd 
absolute for a new trial, the costs to be costs in the cause. 

This was a rule nisi to set aside the verdict for the plaintiff 
and for a new trial. It appeared that on the cause coming on 
for trial the plaintiff's counsel were in attendance, and made sev- 
eral inquiries whether any counsel appeared for the defendant, 
and also directed the usher to call the defendant and his attor- 
ney. Neither were in Coin't, and counsel proceeded to open the 
pleadings, when his junior came in and stated he had heard the 
cause was undefended, when the usher was directed 'to call the 
defendant and his attorney. No one answered or appeared for 
the defendant, and the cause was taken as undefended. 

0*Mdlley and F. Mtissell showed cause against the rule. 

The Cou7ii (without calling on M. Chambers in support) said. 
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that in strictness a counsel should not state to the Judge that a 
cause was undefended unless he knew it to be so, or unless he 
had made inquiry of his attorney. The rule would be made ab- 
solute^ costs to be costs in the cause. 



COMPBOMISE OF FEIGNED ISSUE.— AUTHORITY OF COUNSEL. 
CONTEMPT.—PRACTICE. 

Sioinfen vw Sioinfen. June 11, 1856. 

(Court of Common Pleas.) 

Hdd, that the authority of counsel to agree to a compromise on the trial 

cannot be questioned afterwards. 
On a feigned issue from Chancery the matter was compromised by order of 

Nisi Prias which iris afterwards made a rule of Court: ^e^, that an 

application for disobedience thereto should be made at law and not in 

equity. 
The plaintiff refused to fulfil the agreement under the order of Nisi Prius : 

Hdd, that such refusal was not a continuing one, and that in order to 

bring her into contempt, the rule nisi should be served personally on her, 

and a demand of performance be made. 

This was a rule nm for an attachment against the plaintiff for 
non-obedience to a rule of Court. It appeared that this was a 
feigned issu^ by order of the Court of Chancery, and that on 
the trial a compromise was entered into between the counsel for 
the several parties, and the order of Nisi Prius embodying the 
same T^as made a rule of Court. The plaintiff refused to be 
bound by the order of Nisi Prius, on the ground she had never 
authorized it, whereupon this rule had been obtained. 

Watson and Cole showed cause, citing Doe d. Earl of Cardi- 
gan V. By water J 7 C. B. 794 ; Doddington v. Hudson^ 1 Bingh. 
257. 

Attorney-G^eneral and Whateley in support, referred to Fur- 
nival V. Bogle^A Buss. 142 ; In re Roller^ 8 Beav. 101. 

The Court said, that the objection that the application should 
have been made to a Court of Equity, as the issue was for the 
purpose of assisting that Court in disposing of a suit there, was 
unfounded, as the issue was a proceeding in this Court, and the 
agreement had been made a rule of this Court, which was there- 
fore the proper tribunal to punish a contempt. Then on the ob- 
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jection tlufct the arrangemeat^ wad made by cdunsel without au- 
thority, the Court could not listen to Buch an objection. It 
would be fatal to the administration of justice if the authority 
of counsel were allowed to be questioned, as if he did what a 
client repudiated, the course was for the client to withdraw his 
brief. Then as to there having been no contempt. Although 
in the commuications with the iittomey, there had been shown 
great disinclination to perform the agreement, yet this was be- 
fore the order at Nisi rrius was made a rule of Court. There 
was therefore no refusal to obey a rule of Court, and the refusal 
ia question could not be construed into a continuing one. As 
this was in the nature of a criminal proceeding, the rule of prac- 
tice must be strictly adhered to, and the plaintiff be served 'with 
a copy rule personally and a performance demanded. The rule 
must be discharged, without costs, and without prejudice to any 
further application. 



SALE OF PUBLIC HOXTSJ.-^OVBNANT.-^BREACH.— MARRIAGE 

OF VENDOR. 

Zotoc y. lander and Wife, kay 28, 1856, 

(Court of Excheq[aer.) 

Hdd, OYemiling a demurrer to the plea, l&at a covenant in a deed by a wi- 
dow, upon the sale of a public house, that she would not take, keep, or 
be interested or concerned in any public house within one mile of that 
sold to the plaintiff, was not breached by the vendor subsequently mar- 
rying a publican who carried on business within such prescribed limits, 
and althougb she resided. and acted as barmaid there. 

This action was brought to recover the sum of 50Z- for the 
breach of covenant entered into by the defendant's wife before 
her marriage, upon the sale of a public house to the plaintiff, 
whereby she covenanted not to take, keep, or be interested or 
concerned in any public house. within one oiile of that sold to 
the plaintiff. It appeared, however, that the vendor had mar- 
ried the defendant, Mr« Lander, a publican, within the prescrib- 
ed limit, and that she resided and acted as barmaid there. The 
plea set out the marriage, and that the vendor was only inter- 
ested or concerned in her husband's public house as his wife and 
under his directions and orders. 

Prentice in support of a demurrer to this plea. 
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The Otmrt (without calling on H. ffally contra) said, that if 
the parties had intended to provide for the contingency which 
had nappened, it should have been so stipulated. Sut here the 
words of the coyenant must be construed aa ejttidem generis^ 
and that the vendor covenanted not to take any direct interest 
or concern as principal, and did not extend to the indirect inter- 
est or concern. attaching to a wife in her husband's business. 
The plea was therefore an answer to the action, and the demur- 
rer would be overruled. 



CHARITABLE BEQUEST.— VALIDITY OP.— PARTIES. 

UninersUy of London ▼. Tarrwo. June 20, 1856. 

(Master of the Rolb.) 

Gift of a sum of consols and the testator's reuduary personal' estate to the 
Universitj of London for certain purposes, and wiUi ^ft over to the Uni- 
yersity of Dublin if the former did not within a time limited carry out 
such purposes : Hdd, that the provost, fellows, and scholars of Dublin 
and the Attorney General were necessary parties to a bill against the ex- 
ecutors to transfer the stock and pay over the residue, where the execu- 
tors refused on the ground the bequest was void. 

Mr. Thomas Brown, of Harcourt Street, Dublin, by his will, 
dated in December, 1846, gave a sum of 20,0002!. 3 ^er cent, 
consols and the residue of his personal estate to the plaintiffs for 
the purpose of founding and endowing an institution within a 
mile of Westminster, Southwark, or i)ublin, for investigating, 
studying and endeavoring to cure maladies^ distempers, and in- 
juries to which any quadruped or birds useful to man might be 
subject, and he directed that if the plaintiffs should decline the 
gift, or if from any cause the institution should not be establish- 
ed within 19 years after his death, the legacy was to go to the 
provost and scholars of the University of Dublin to maintain 
fellowships as therein mentioned. It appeared that on, the death 
of the testator in December, 1852, the plaintiffs had accepted 
the trust, but that the executors (the defendants) refused to 
transfer the stock and pay over the residue on the ground that 
the gift was void. 

JB. Palmer and Amphlett for the plaintiffs. 

The Master of the RolU said, that the bill must be amended 
by making the provost, fellows, and scholars of Dublin and the 
Attorney-General parties. 
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ATTORNEY'S ACTION FOR BILL OF COSTS.— NEGLIGENCE IN 
SUING ON BILL NOT PROPERLY INDORSED. 

Long and aihera t. Orsi. Jane 10, 1856. 

(Court of Common Pleas.) 

An attorney brought an action in Paris on a bill of exchange which was not 
properly indorsed according to the law of France, and their client failed: 
Held, that they were not entitled to recover the costs of such action from 
him, and a rule was made absolute to reduce by that amount their ver- 
cUct for their bill of costs in an action against him. 

This was a rule nisi to reduce the damages in this action, 
which was brought by attorneys, to recover the amount of their 
bill of costs. It appeared that to a part of the claim the de- 
fendant pleaded gross negligence by the plaintiffs in suing in 
Paris on his behalf on a foreign bill of exchange, which was not 
properly indorsed, according to the law of France, and in which 
action he had therefone fiailed. 

BjfleSy S. L., and Raymond showed cause against the rule. 

The Court (without calling on M, Chambers in support) said, 
the facts showed that the defendant was not in a position to sue 
on the bill, and there was gross carelessness in the plaintiffs in 
having done so. The rule would therefore be made absolute to 
reduce the damages by the amount of the costs in that action. 



NEW TRIAL.— ACTION ON LEASE.— MISDIRECTION. 

GriffitJiS'Y, Bighy, June 10, 1856. 

On tlie trial of an action to recover rent reserved under a lease of a colliery 
so Ipng as it should be *' fairly workable:" Heldy that the Judge should 
have directed the jury as to the meaning of these words ; and a rule was 
made absoluti»:for a new trial, where this had not been done. 

This was an action to fecoyer ten years' rent under a lease of 
a colliery in Flintshire, which was reserved so long as the col- 
liery could be "fairly workable." On the trial before Erle^ J., 
at the l^st Assizes for Flintshire, the question had been left for 
the jury, and this rule was obtained for a new trial on the ground 
of misairection, in that thie learned Judge should have directed 
the jury as to the meaning of the words "fairly worfcable." 
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Haye%y S. L., Mlntyre and Coxon in support. 

The Court (without calling on Wehby and Bevan in support) 
said, that the learned .Judge should have put a construction on 
the language of the lease for the guidance of the jury, and the 
rule would accordingly be made absolute for a new trial. 



INFANTS,— GUARDIANS.—RESXDENCE. 

(Lords Justices.) 

In re Ashworih. June 10, 1856. 

The father of two infants on his deathbed, expressed great anxiety that his 
elder child should have the benefit of his sister's care with whom such 
child had been. His wife, who died soon afterwards, gave birth to ano- 
ther child, who also was under the oaro of such sister. The wife had 
however, by will appointed her brother and her sister's husband as guar- 
dians, who consented to act. The children had, since the wife's death, 
resided with their father's sister, with the consent of all parties. An ap- 
plication had been made to Vice-Chaticellor Stuart, who appointed the 
mother's brother and his wife, and another of the mother's sisters and 
her husband, guardians, and directed them to reside with the former. 
On appeal, held, that the children should rem^ain with the father's sister 
and her husband until further order, subject to the supervision of their 
guardians. 

It appeared that on the death of Mr. Ashworth in August, 
1841, he had expressed a ^eat anxiety that his infant daughter 
should have the benefit of nis sister's care (Miss Ashworth, now 
Mrs. Patrick,) with whom she had been, and a second daughter 
born soon after his death had the same advantage. The wife 
died in May, 1846, having by her will appointed her brother, 
Mr. Howarth, and Mr. Munn, her sister's husband, guardians, 
and they consented to act. The children lived with Miss Ash^ 
worth with the consent of all parties, and she had since married 
Mr. Patrick. 

An application had been made to the Vice-ChanceHor Stuart^ 
who appointed Mr. Howarth and his wife, and Mr. Slater and 
his wife (another of the wife's sisters) as guardians, and directed 
the children to reside with the former, whereupon this appeal 
was presented. 
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Matins and Baggallay for Mr. and Mrs. Patrick, Bacon and 
Piggott for Mr. and Mrs. Slater, in support. 

Uaims and Amphlett for Mr. and Mrs. Howarth, and Mr. 
Munn, contra. 

Jclliffe for the trustee. 

The Lords Justices said that the children ought not to be sep- 
arated by being sent to school ; and it would be a strong course 
to remove them from Mrs. Patrick after the length of time thej 
had been .here. There was the best possible understanding be- 
tween the parties, and it was to be hoped it would be continued. 
The order would be for the children to reside with Mr. and Mrs. 
Patrick, until further order, under a governess, and be subject 
to the supervision of the guardians. 



SECURITY FOR COSTS.— PLAINTIFF'S NON-RESIDENCE 
WHERE DESCRIBED. 

(Vice-chancellor Wood.) 

Mahby v. Bewicke. June 5, 1856. 

An application wns granted for security to be given for costs by a plaintiff, 
a laborer, Tvho had not resided at the place where he was described of in 
the bill since April, 1855, and his solicitor refused to give any informa- 
tion where he could be found, and although he duly paid his rent for such 
residence. 

This was an application for an order on the plaintiff to give 
security for costs It appeared that plaintiff was a laborer, and 
rented a cottaee at Louth in Lincolnshire, and had duly paid his 
rent, but that ne had not been there since April, 1855, and his 
solicitor refused to give any information as to where he could be 
found. 

Toller in support, citing Bailey v. Gundry^ 1 Keen, 53. 
C. L. Webby contra. 

^he Vice-Ohancellor said that on the authority of the case 
cited the usual order must be made for security for costs. 
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MORTGAGOR AND MORTGAGEE-SECOND MORTGAGEE'S RIGHT 
WHERE MORTGAGOR PURCHASES UNDER POWER OF SALE 
IN FIRST MORTGAGE. 

OUer Y. Foiix. June 20, 1856. 

A mortgagee sold under a power of sale, which was not expressly recited 
in a second mortgage, although the latter was subject to such mortgage, 
and the mortgagee covenanted for title except as appeared by those pre- 
sents. The mortgagor bought of such purchaser, and the purchase- 
money was insufficient to pay the mortgage debt Hddj that the second 
mortgagee was entitled to have a conveyance of the legal estate from the 
last mortgagee from the mortgagor. 

It appeared that an estate was inortgafi:ed to a Mr. Goode, 
with the usual power of sale upon default in payment of the 
mortgage mone^, and that the same property was afterwards 
mortgaged to Mr. Geach (of whom the plamtiff was transferee.) 
This latter mortgage was made subject to the prior mortsase, 
which was recited in the deed, but no notice was taken of tne 
previous power of sale ; but the mortgagor contended for title in 
the usual manner, '^*' free from incumbrances except as appears 
by these presents,*' and also for further assurance* Mr. Goode 
exercised his power of sale and sold to a purchaser, from whom 
the mortgagor subsequently bought, but the purchase-money was 
insufficient to discharge the mortgage debt, and he then mort- 
gaged to one Mostyn, who, however, had notice of the mortgage 
to Mr. Geach, knd his transferee filed this bill for a conveyance 
of the legal estate. 

TT. M, JamcB and Q-iffard for the plaintiff, cited Toulmin v. 
Steercy 8 Mer. 210. 

Rolty Amphlettf B. R, A. HawhiuB^ and C. M. Roupell for 
the defendants. 

The Vice'Ohaneellor said that the power of sale was a mode 
of enforcing payment of the debt, and was now usually inserted 
in mortgage deeds; and that any one taking subject to a prior 
mortgage must be considered as having notice of its contents, 
and therefore of the power of sale. If the mortgagor had sim- 
ply paid off the first mortgage, the effect would be to set up the 
second mortgage, and the mortgagor would not be able to set up 
the anterior charge against it, and there was no difference be- 
tween that case and the present. The mortgagor could not set 
up the transaction against his own act, and it was analogous to 
the rule that a mortgagor could not, by obtaining an assignment 
of the mortgage debt to a trustee for himself, set up such assign- 
ment against a subsequent mortgagee. Then it was argued that 

21 
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where an estate produced a surplus the second mortgagee wonid 
be getting a lien both on the surplus and on the estate ; but the 
mortgagor would have the full benefit of this, as the charge of 
the second mortgagee on the estate would be not for his whole 
debt, but only for such part as the surplus was insufficient to 
discharge. The estate in the mortngor's hands was therefore 
liable to the plaintiffs claim, and a decree would be made for a 
conyejance, and for the appointment of gk receiyer in the mean- 
time. 



HnSBANl> AND WIFE.—SERVICES RENDERED BY THE LAT- 
TER,— COMPBTBNOY OF EVIDENCE.* 

June Term, 1856. Strafford. 

CTumberlain y. Davis. 

In an action by the husba^id to recoyer for the seryices of 
the wife, the defence set up was that the plaintiff's wife was sup- 
ported in the defendant's family, where she rendered the se^- 
yices, under a contract that nothing was to be paid for the ser- 
yices beyond her support; and it appeared that the wife made 
such a contract : — 

Meld, that the fact of the husband's Hying separate from the 
wife, without making proyision for her support, might be shown 
as a circumstance, tending with other eyiaence, to proy^ his as- 
sent to the contract. That a general settlement of accounts be- 
tween the parties, made before the seryices sued for were ren- 
dered, in which nothing was allowed or demanded for tlie wife's 
seryices performed befi)re the settlement, was competent eyi- 
dence to proye that the plaintiff knew that his wife worked on 
such a contract and assented to it. That if the wife, up to the 
time of the settlement, worked for her support only, and con- 
tinued afterwards to work in the same way without a new con- 
tract, it might be presumed that she worked on the terms of the 
old contract. 

The statements of a wife made in the execution of her agency 
for her husband, are eyidence against him, as in the case of 
other agents ; but her statements made afterwards, respecting 
the subject of her agency, fire not admissible against him. 

* Monthly Law Reporter. 
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EVKiENCE TO KXPLAIN JL WRITTEN CONTRACT— COMPBTEN- 
CY OF BOOK IN CONNECTION WITH OATH OF PARTY .♦ 

PUUbury Y. Locke, 

Where the defendant contracted in writing to tfJce all the 
white oak upon the plaintiff 's lot, that Was snitable for ^f ship 
timber : — 

ffeldj tiiat the declarations of the defendant, made at the time 
the contract was entered into, that the yessel for which he de- 
signed the timber was a small sized one, and that he wanted the 
small timber upon the lot to put into the top of the yessel, as 
evidence tending to show what sized timber wul answer the de- 
scription of ^^ ship timber," was inadn|issible. 

The quantity of timber taken from a lot was in dispute. A 
witness who drew it, testified that he look down upon a slate the 
quantity in each stick, which had been measured, and added up 
the several quantities, and gave their sum to his wife or daugh- 
ter, who entered it in his presence upon a memorandum book^ 
and he then examined the entries and saw that they were 
correct. 

Heldy that the book might be submitted to the jury in connec- 
tion with the testimony of the witness, as competent to show the 
quantity drawn by him. 



COURT OF ERitoRS AND APPEALS OF NEW JERSEY. 

Mazch Term, 1852.t 

Ber^min 8. Jiulford, Appellant^ and Jonathan Bowen and others, Be- 

epondewU, 

1. The rule that an executor, administrator, guardian, or truitee, eannot 
direotlj or indireotl j beoome a pnrehaser at his own sale, is firmly estab- 
lished. 

2. It is uniformly held in courts of eqnityi that the trustees will not be per- 
mitted to derive benefit from a purchase thtis made, but that the deed will 
be avoided at the instance of the cestui que trust, 

3. It has been held in this State, not only that the deed may be avoided in 
equity, bat that as against the cestui que trust it will be treated as void in 
a court at law. The rule at law, however, is not that the deed is absolute- 
ly void ; the extent of the doctrine of the cestui que trust may avail him- 
self of the objection at law. 

^ Monthly Law Reporter. 
t American Liw Register. 
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4. Admiitiiig tiie doctrine of the courts of law in its fullest extent, the 
truetee» iu case the deed be avoided, may be entitled to equitable relief- 
And the equities subsisting between the trustee and ceHui que trUgt can- 
not depend upon the tribunal in which relief is sought. The equities of 
the trustee cannot be defeated by the cestui que trust resorting to law ra- 
ther than equity, fbr relief. 

5. Where the cause was retained for the purpose pf final relief in equity, 
and nothing could be gained by permitting the party to proceed with his 
action at law, the injunction was continued.* 

On the twentieth of February^ eighteen hundred and thirty- 
seven, the appellant and John S. Miilford, administriitors of 
Mason Mulford, deceased, made sale of part of the real estate 
of their intestate, for the payment of the d^bts of the estate, by 
virtue of an order of the Orphans' court of the county of Cum- 
berland. At the vendue, the land was struck off to one Isaac 
Mulford, he being the highest bidder, for the sum of eighteen 
hundred dollars. On the first of March, eighteen hundred and 
thirty-seven, a deed was made by the administrators, pursuant 
to the sale, to Isaac Mulford. On the same day and for the 
same consideration, he re-conveyed the land to the compilainaift. 

At the July term, eighteen hundred and forty-seven, two of 
the heirs at law of Mason Mtdford, the intestitate, instituted an 
action of ejectment against the complainant for the recovery of 
their share of the real estate thus sold and conveyed. The com- 
plainant thereupon filed his bill in equity against the plaintiffs 
in the action of ejectment, praying that they might be restrain- 
ed by injunction from further proceeding at law, and be decreed 
to confirm the title of the complainant to the said real estate ; 
or if the chancellor should be of opinion that the title of the 
complainant was voidable in equity, that they might come to an 
equitable account; that the complainant mignt have a lien upon 
the real estate for the amount of the purchase money and of all 
permanent improvements made by him upon real estate, over and 
above the rents and profits. 

An injunction issued pursuant to the prayear of the bill. 
Upon the hearing, the injunction was dissolved, but the \^ was 
retained, no final decree having been made upon the merits. 
From the order of the chancellor, dissolving the injunction, the 
complainant appealed. 

The opinion ci the court was delivered by 

Grben, C. J* — The well settled rule in equity, that an execu- 
tor, administrator, guardian, or trustee, cannot directly or indi- 
rectly become a purchaser at his own sale. Has not been called 

* 1 Stockton's N. J. R. 797. Reported in the court below, 4 Halit. Ch. 751. 
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in question. The role is firmly established. It rests upon clear 
principles. It is dictated by obvious considerations of policy. 
It is essential to gnard at once the trustee from temptation, and 
the eettui que truit from the consequences of fraud and injus- 
tice. It is uniformly held in courts of equity that the trustee 
ivill not be permitted to derive benefit from a purchase thus 
made, but that the deed will be avoided at the instance of the 
ee$tui que trutte. In this State it has been held not only that 
the deed may be avoided in equity, but thait as against the eeitui 
que truit it will be treated as void in a court of law. The doc- 
trine obtains not only where the trustee has been guiltv of ac- 
tual fraud, but also m cases of constructive or equitable fraud 
resulting from the mere purchase by the trustee of the estate of 
the cestui que trusty without regard to the bona fides or mala 
fides of the transaction. 

It was earnestly insisted upon in argument, on the part of the 
appellant, that the rule at law, as adopted in this State, is in- 
consistent, not only with the practice of courts of law else- 
where, but with sound principle. If it were so, it would not be 
in accordance with the practice of a court of equity, in admin- 
istering relief, to proceed upon the ground tiiat a legal principle 
long established in courts of law, was erroneous ; nor could such 
a conclusion be of any avail to the appellant in this cause. He 
seeks relief in equity upon the very ground that at law his deed 
will be avoided. This constitutes in fact the equity of his bill. 
Without it his relief would be complete at law, and he would 
have no standing in a court of equity. This bill must necessa- 
rily be disQiissea. 

Nor is it designed to intimate an opinion, that sitting even as 
a court of common law this court would be disposed to unsettle 
the rule that a deed made by an executor or trustee directly or 
indirectly to himself, may be avoided at law as well as in equity. 
No inconvenience has arisen, nor is it perceived that any will 
necessarily result from the practice. Sound policy requires that 
not the slightest encouragement should be given to the practice 
of trustees dealing in the estates of their cestui que trusts. 

The rule at law, however, is not that the deed is absolutely 
void. Such expressions have no doubt been used by courts, >^ut 
clearly without regard to critical accuracy. The extent of the 
doctrine is, that the cestui qvs trust may avail himself of the ob- 
jection at law, and is not necessarily driven to equity for relief. 
The deed is not absolutely void, it is good unless the cestui 
que trust elect to avoid it. 

Admitting the doctrine of the courts of law in its fullest ex- 
tent, the trustee, in case the deed be avoided, may be entitled to 
equitable relief. It is true that a court of law cannot adjust 
equities and administer relief upon equitable principles, but for 
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that reason the doors of a court of equity ought not to be bar- 
red against him. Courts of law never have decided that the 
trustee should lose the land and the purchase money also; that 
the cestui que trust should recover the land and retain the price 
paid for it. They have simply avoided the purchase, and left 
the parties to resort to eqmty for relief ; any other doctrine 
would convert a rule designed for the suppression of fraud into 
an instrument of fraud. In case, then, the cestui que trusts at- 
tempt at law to recover the estate purchased by the trustee, he 
may come into equity, for relief. Whether he be or be not enti- 
tled to relief, will necessarily depend upon the character and cir- 
cumstances of the transaction. 

Nor is the relief sought by the complainant obnoxious to the 
objection urged by the respondent that a court of equity wSl 
never relieve a party against his own fraudulent act. The com- 
plainant is not seeking to avoid his contract, or asking to be pro- 
tected against its conseqi^nces. The cestui que trusts seek in a 
court of law to avoid his contract, and recover the premises con- 
veyed to the trustee. He asks that they may be restrained from 
recovering the possession of the premises, until they repay the 
monev actually advanced, and the equities between them be ad- 
justea. In other words, he asks the relief to which he would 
clearly have been entitled had the cestui que trusts sought to 
avoid the deed in equity, and not at law. iNothing can be clearer 
than that the equities subsisting between the trustee and the ces- 
tui que trust cannot depend upon the tribunal in which relief is 
sought, and that the equity of the trustee should not be defeated 
by the cestui que trusts resorting to law rather than equity for 
relief. Though a court of law be incompetent to administer re^ 
lief, the arm of a court of equity is not thereby shortened. 

If the cause is retained for the purpose of final relief in equi- 
ty, nothing can be gained by permitting the party to proceed 
with the action at law. The question of actual fraud cannot be 
tried in that suit. The jury will be instructed, in case it appear 
that the administrator was a purchaser at his own sale, whether 
he be guilty of actual fraud or not, that their verdict must be 
for the plaintiff. The proper mode of taking the verdict of a 
jury upon the question of actual fraud, if that be desirable, 
would be by an issue at law. The* injunction, therefore, should 
be continued till the cause is finally settled in equity. 

No opinion can now with propriety be expressed upon the 
merits of the case. The appeal is solely from that part of the 
decree dissolving the injunction. From the residue of the de- 
cree there is no appeal. Indeed the merits of the case do not 
appear to have been at all considered — certainlj not decided 
upon by the chancellor. This court, therefor^, cannot decide 
upon them. 
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The neoewiry parties, moreover, are not before the court, to 
warrant a final decree. Only two of the heirs are made parties 
to the bilL 

The order dissolving the injnnction must be reversed, the in- 
junction continued till the further order of the court, and the 
cause remitted to the court of chancery to be proceeded in ac- 
cording to the rules and practice of that court. 

Decree accordingly. 



FROST M. HUFf MAN. 

(In the Oironit Court of Carroll County, Ya.) 

If a fatlier Tolantvily waives, his right to the oontrol of the person and the 
proceeds of the labor ef his minor son, aoid permite him; to go into an- 
other pereon'e employment, and wo4 for his own benefit, the father oan- 
not recover anything for such work and labor. 

This was an action of assumpsit in the Circuit Court of Car- 
roll cotmty, brought by Simeon Frost against James Hufiman, 
to recover money due ^^ for the work ana labor of the plaintiff's 
infant son and servant, John Frost, done and performed for the 
defendant, at his instance and request/'. 

The bin of particulars claimed 9186, ^^ the amount of seven- 
teen months' labor of said John Frdst, at eight dollars per 
montL" Plea — non, oiiumpnt. 

On the trial, at August term, 1856, plaintiff proved that his 
said son worked in the shop of the defendant, who is a black- 
smith, for more than a year ; that during all that time he was 
under 21 years of a^e, and that his work was fully worth the 
amount charged for it. 

Defendant introduced the young man, John Frost, as a wit- 
ness, who swore that before he had attained his nineteenth year, 
he had worked some length of time in blacksmiths' shops, and 
could do rouffh, plain work, but did not pretend to be a good 
workman : that when he was about nineteen, his father, himself 
and the defendant being together, his father told defendant that 
he wanted John to lea*^ t>^e trade, and wanted the defendant to 
teach it to him ; that if he, defendant, would do so, he, the 

Slaintiff, would claim nothing for his labor ; that he only wanted 
ohn to become a good workman, and that he should be welcome 
to his time." The defendant accepted this proposal, and it was 
agreed that he should pay the witness enough to keep him well 
clothed, and should board and clothe him. About a week after 
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this conyenation, defendant came to plaintiff's honse, and told 
witness that he was ready for him to go to work. Defendant 
did not see plaintiff on that occasion, and had no further com- 
munication with him. On that eyening witness went to BIlls- 
yille, where the' defendant liyed^ and sat in to his work. His 
father was not at home when he left, and nothing was said to 
him on the subject ; witness supposing the former arrangement 
to be satisfactory. Witness remained in defendant's employ- 
ment upwards ot a year, during which time plaintiff was seyeral 
times in the yillage; and saw witness at work in defendant's shop, 
and witness occasionally went to his father's house. No objec- 
tion was eyer made to his remaining in defendant's employment, 
and no demand made for wages ; and eyerything appeared right 
and satisfactory. Witness was perfectly satisfied with the man- 
ner in which defendant had acted towards him. Another wit- 
ness, introduced by defendant, had once asked plaintiff if he 
could not pay him a small debt "out of his son John's wages, as 
it would suit the witness to take the debt in work at Humnan's 
shop," but plaintiff replied that be had "no claim to John's 
wages — ^he was working for himself — that he, plaintiff, had let 
John go there to learn the trade." 

Upon this testimony, Cook for the defendant asked the court, 
in substance, to instruct the jury that the action could not be 
maintained ; and McOamant for the plaintiff, agreed that the 
court might giye such directions as were applicable to the case. 

Fulton, J.— Bv law, eveiy man is entitled to the proceeds of 
the labor of his child, till that child attains full age. But hs 
may waiye that right, and giye either to the child or to any one 
else, a right to the benefit of his labor. Such waiver need not 
be by deed or in writing, but may be made out by parol proof. 
A man may emancipate his minor son, so far at least as the 
ayails of his son's labor are concerned, and such emancipation 
may be shown both by his express declarations, and by his ac- 
quiesence in his son's conduct; and when such declarations and 
acquiesence are proyen, the father cannot recoyer anything from 
his son's employer for that son's work and labor. It is not ne- 
cessary to deciae whether the son can maintain the action in 
such case against his employer, I am inclined to think he could, 
but no such question arises m this case. In this case the court 
instructs the jury that if, from the eyidence they belieye that the 
plaintiff's minor son went into the defendant's employment, to 
learn his trade, with the plaintiff's knowledge, consent and ap- 
probation, on an agreement that the plaintiff was to receiye no- 
thing for his labor, and tliat the only compensation was to be 
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the joimg man's food, raiment and inBtvnction in his craft, then 
thej must find for the defendant. 

McOamant filed no exception to this opinion, and the jury 
found 
^^For the defendant," and rendered judgment accordingly. 



JENNINGS 9$. BOND k MITCHELL. 

(Circuit Court of Carroll County, Va.) 

Trespass fuare oUtitmm fitgU oan only be maintained by a party in posses- 
sion of the land, or who has a good* subsisting right to the possession. 

Adiim of treipoM q. o. £ tn ^ Cvrcuii Court of CarroU Coutdyy Virginia. 

The declaration commences in these words : '^ Andrew Jen- 
nings, who sues for the benefit of Thomas J. Jennings, plaintiff, 
complainB^" &c., and then proceeds according to the usual form 
of a declaration in trespass q. c. f At a former term, defend- 
ants demurred to this declaration, but the court oyerruled the 
demurrer, saying that the declaration only showed that any 
damages which mi^ht be recovered, were to ^e given to Thomas 
J. Jennings ; and it did not show that it was the close of Thos. 
J. Jennin^ which had been broken. An issue was made up on 
the plea of not guilt]/. 

The cause came on for trial at August term, 1856. B. JR. 
Floyd for plaintiff; W. H. Cook for defendant. 

A case was agreed, of which it is only necessary to state the 
following portion, as it was the part on which the cause was de- 
cided : 

^^ We do agree that the leqal title to the land on which the 
trespasses (bein^ the entry, so. in the declaration charged) were 
committed, was in Andrew Jennines, (the plaintiff) at the time 
those trespasses were committed, but that he had, before that 
time, sold to Thomas J. Jennings, (the beneficiary plaintiff) who 
was entitled to the possession thereof, and was in possession." 

Floyd contended that the ownership of the legal title was ne- 
cessary to sustain the action, and that it could be maintained 
by no one else ; and that the possession of one who entered un- 
der the owner of the legal title, by the consent of that owner. 
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did not oust the owner's legal seizure^ Qor deprive him of his 
action against a wrongdoer. 

Cook contended that possession, or at any rate a right to pos- 
session is indispensable m this action. An actual ppiU pontic 
is not necessary : a constructive seisin will suffice, ^ut here the 
plaintiff has neither. It is expressly agreed that he has trans- 
ferred his right of possession to another, and that other is actu- 
ally in possession, and was so when the trespass was committed. 
He relied on Kretzer v. Wysong^ ^ Grat. 9 ; Coohe v. T^orrvton^ 
6 Rand. 8; Trass v. 02(2, Idem. 556; Latham y. Latham, Sd 
Call, 181; Tucker's Commentaries^ Book 8d, chap, 12; 2d 
Greenleaf 's Evid. sec. 618 to 616, inclusive ; 2d Saunders' on 
Pleading and Evidence, sec. 66, 67, 68. 

FuLTONy J. — ^Possession in the plaintiff is absolutely necessary 
to maintain this action. It is not necessary to decide whether 
constructive possession would be sufficient. In this case the 
plaintiff had neither actual nor constructive possession. He had 
bargained the land to another and put mm into possession, 
though the title had not been conveyed. The person so placed 
in possession can alone maintain this action. It matters not 
that the action is brought ^^for the benefit," of that other* The 
suit should have beeii brought by him in^ his own name. The 
holder of the naked legal title cannot maintain this* action for 
the benefit of the person to whom he has transferred his right of 
possession, and with it his right of action. 

I am not to be understood as deciding that the plaintiff could 
have maintained this action if the trespass had been committed 
before he put T. J. Jennings in possession. In that case the 
wrong would have been committed, and the action would have 
accrued while the plaintiff was in possession, and when he would 
have had the right to sue ; and I am not prepared to say that he 
would have lost his right of action by parting with the posses- 
sion between the time of the wrong done and the institution of 
the suit. Possession at the time when the trespass was perpe- 
trated would probably be held sufficient. But it is not necessa- 
ry to decide tiiat question as the facts do not raise it. As this 
ease is presented there must be 

Judgment for the defendants. 

No appeal has been taken. 
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PHILLIPS vi. BOND d; MITCHELL. 
(Cirouit Court of Carroll Coanty, Va.) 

When it is dear that a deed wae intended to embrace the whole of a certain 
tenement, it shall be held so to do, though bj reason of a mistake in one 
of its calls, a part of the tenement would be excluded if the call was 
strictly adhered to. 

Where two tenants in common hare made a parol dirislon of their land, 
and each has taken possession of his own part, and one conveys hb share 
to a third person, that person may maintain ejectment for the part so 
conveyed to him, against a stranger without making the other original 
tenant in common a party with him. 

Where one of two tenants in common institutes an action of ejectment for the 
whole premises, and pending the adiont the other tenant in common Con- 
veys all his interest to the plaintiff, such conveyance operates as a releale, 
and is a sufficient answer to any objection for the non-joinder, and enti- 
tles the plaintiff to verdict and judgment for the whole premises. 

This waa an action of ejectment for 110 acres of land in Car- 
roll county, brought in the Circuit Court of that county by A. 
C. Phillips against J. Bond and D. E, Mitchell. There was but 
one count in the declaration, claiming the whole tenement as be- 
longing to the plaintiflf in fee simple. Issue was made up in 
the mode prescribed by the Code! of 1849. 

On the trial at August Term, 1856, two questions were made 
—one as to the boundary, and one as to the plaintiff's right to 
recover 4;he whole of the premises, even if it were admitted to be 
within the lines of his title papers. A recital of the title papers 
will shew how both questions arose. 

The land in controversy was admitted to lie within the lines 
of a patent for 5,814 acres, issued to Zachariah Stanley on the 
7th day of May, 1795. On the 27th day of September, 1809, 
Stanley conveyed 2,000 acres of the tract to Abner Jones ; and 
it was admitted that this conveyance also covered the land in 
controversy. On the 17th dav of September, 1822, Jones con- 
vejjred 200 acres to William Jennings ; and it was shewn that 
this deed also included t^be premises in dispute. In this deed, 
after naming certain boundaries, among which were ^^Allison's 
lines,*' the last call was *^ from Allison's lines to Stanley's north 
line." The land in dispute, bein^ ninety-six acres, lay along 
the north of Stanle;^'s patent ; being a part of the northern 
portion of the land in that patent. The call <<from Allison's 
lines to the north line" was not very clear or definite,* but it was 
suflSciently so to embrace the disputed land. On the 1st day of 
of October, 1884, William Jennings conveyed the same land to 
Andrew and Jonathan Jennings. The calls of this deed Were 
still more vague and indefinite, the boundat^ being described 
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only in these words: — ''Boimd by lines of the said WHliftm Jen- 
ninffSy and lines of Halbert Allison's land, and the north line of 
Robert Jennings thence ronning with said line to the fork of a 
creek, and running from ttience to the nearestpart of said W3- 
Uam Jennings' land." The ^ lands of said mUiam Jennings" 
were shewn to be other adjoining lands of the ^antor. The oif- 
ficultj was this. The lands of BoBert Jennings lay outside of 
and north of the Stanley patent; and the north line of the 
Robert Jennings' land was half a mile north of the north line of 
the Stanley patent. To nm a. line from any point on the Alli- 
son lines so as to reach any point of the RoWt Jennings land, 
would exclude the land in controversy altogether from the deed 
of W. Jennings to A. and J. Jennings; and defendants claimed 
that this must be done. On the other hand, plaintiff contended 
that the proper call of the deed should be ^* from the AUisc^n 
lines to the north line of the Stanley land." This would em- 
brace the line in controversy : and he contended that it was only 
a mistake of the scrivener m putting one name for another. A 

S^od deal of testimony was taken to shew, from the condition of 
e land, which was tne more reasonable view of the question ; 
the tendency of all which was to shew that there must have been 
a mistake and that the plaintiff was rieht. 

The question as to the plaintiff's right to recover the whole of 
the premises claimed in his declaration, arose in tl^s manner. 
On the 4th day of September, 1854, Andrew Jennings before 
named, executed a deed conveying to the plaintiff the 110 acres 
mentioned in the declaration, by the same metes and bounds as 
were set out in the declaration ; and there was no question that 
those boundaries included the 96 acres in dispute. This suit was 
instituted on the 18th day of November, 1854. On the 5th day 
of February, 1866, Jonathan Jennings executed a deed, with 
special warranty^ relinquishing and conveying to Andrew Jen- 
nings^ all Jonathans right and claim to certain lands, among 
which was the land which Andrew had conveyed to the plaintiff, 
Jonathan Jennings himself was introduced as a witness, (not be- 
ing bound by any warranty,) and swore that several years prior 
to the 4th of September, 1854, he and Andrew Jennines had 
agreed to divide the tract of land conveyed to them by William 
Jennings : that Andrew was to have that part which included 
the land in controversy : that a line was marked and established : 
that each took possession of the part assigned to him, and used 
and treated it as his own separate estate — ^neither interfering 
with the other : and that Andrew was in the exclusive possession 
of his part when he conveyed it to the plaintiff: but he also 
stated that this partition was never carried iiito effect by any 
deed or other writing prior to the 5th of February. 1866. 
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Upon these facts MeOamant and Poage^ eotinsel for the de- 
fendants, moved the Oonrt to instruct the jury ^^ that on the 18th 
day of November, 1854, the plaintiff and Jonathan Jennings 
were tenants-in-common of the premises in conti^oversy : that by 
the deed of February 6th, 1856, Jonathan's rights rested in 
Andrew Jennings, and said Andrew became tenant in common 
with the plaintiff of the said premised ; and that therefore the 
plaintiff was entitled to recover only one-half of said premises, 
and they ought to find accordingly. 

B. B. Floyd and Cook^ for the plaintiff, objected to the in- 
struction moved for by the defendant, and asked the Court to 
give the following instructions : 

1st. That if the deed of October Ist, 1834, was intended to 
embrace the land in controversy, and fails to do so, by its calls, 
only through a mistake in the writing of it, that such mistake is 
immaterial, and the jury ought to disregard the mistaken call, 
and locate that deed according to the true intention of the 
grantor. 

2d, That if joint owners of a tract of land make a parol 
partition, and each takes possession of the part assigned to 
him, to the exclusion of the other, each may maintain eject- 
ment for the whole of his own part, against a stranger, or 
one who does not claim under the other former joint owner. 

8rd. That if the defendant in ejectment be shewn to have 
entered upon the premises in the actual and peaceable pos- 
session of the plaintiff, or those under whom he claims, the de- 
fendant will not be allowed to set up an outstanding title to de- 
feat the plaintiff's recovery, unless the defendant connects him- 
self in some way with that outstanding title, or shews a right 
to enter under it: and that in this case if the plaintiff or his 
grantor, Andrew Jennings, was in the actual and peaceable pos- 
session of the premises when the defendants entered thereupon, 
they cannot set up any right in Jonathan Jenninss to defeat the 
plamtiff's recovery of the whole premises, unless they shew 
themselves, in some way, entitled to, or connected with the right 
of said Jonathan. 

4th. That the deed of one joint tenant or tenant in common, 
made upon a partition, operates only as a release of the grantor's 
claim to the land embraced in the deed ; and that such release 
is as effectual against a stranger if made after an action brought 
against him by the grantee as if made before such action. 

6th. That if land be conveyed with general warranty, and a 
conveyance or release of the same land be afterwards made to 
the grantor, he is estopped from setting up such after acquired 
title against his grantee, and the release or conveyance enures 
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to the benefit of the grantee ; and that in this case, as An- 
^w Jennings had conveyed the land to the plaintiff with 
general warranty, the deed of release, executed by his former co- 
tenant, Jonathan Jennings, Tested no right in said Andrew, but 
enured to the benefit of his grantee, the plaintiff, so as to give 
him right to the whole of the premises. And for these proposi- 
tions the plaintiff's counsel relied on the following authorities : — 
JRobinett v. Preston* 8 heirSy 2 Rob. Rep. 273 ; Stafford v. Car- 
tevj 4 Grat. 63 ; Bryan v. Stump, 3 Grat. 241; Tappscott v. 
CobbSj 11 Grat. 172 ; Boiling v. Mayor of Petersburg j 3 Rand. 
SCS'; Greenleaf on Evidence^ Vol. 1, sec. 24 ; Lomax's Digest, 
(edition of 1839,) Vol. 2, chap. 7, sec. 11, 16, 19, 21, 22. 

The Court — ^Fulton, J. — declined to give. the instn^ction 
asked by the defendant, but gave, in substance, those moved by 
the plaintiff. The defendant did not tender any bill of excep- 
tions, but submitted to the ruling ; and this was 

Verdict and judgment for the plaintiff, for all the premises 
claimed. 



BILL QUIA TIMET. WHEN DISMISSED. 

A bill quia timei, calling for securitj, is filed in a cnse where the claim of 
the plaintiff depends npon a contingency which may never arise ; nothing 
is in fact due and it may be that nothing will be due. The bill must be 
dismissed upon <)emurrer, because if a court of Equity wer a to give relief 
in such a case, it w/}uld give an unlimited right, and would apply to every 
debt due and payable upon bond and otherwiRC, at a future day, and 
might also be applicable to clwses in action, though contingent and con- 
tested. 

A bill quia timet will not Ho unless the complainant may be subjected to loss 
by neglect, inadvertence, or culpability of another. 

La-n^s adm'r d als, v. Egghston's €x*or. . 

In the Special Court of Appeals of Virginia. Jan. I6th, 1856. 

Present, Fielb, Thompson and Clopton, Judges. 

In 1807, John H. Saunders and others exhibited their bill 
against the administrator, widow and heirs, of John Lane, dec'd, 
administrator with the will annexed, of Branch Tanner, dec'd, 
in the Chancery Court of the Richmond Cistrict, to recover 
whatever might be found to be due to the plaintiffs upon a set- 
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tlement of the administration accounts. This suit is still pend* 
ing and undetermined ; Joseph Eggleston, one of the sureties 
in th# administration bond of said Archer, was a defendant in 
that suit. On the SOth of May, 1812, Edward Effgleston, ex- 
ecutor of the said Joseph Sggleston, then decease^ paid over 
to John Lane, the attorney for the plaintiffs in the suit about 
£381, and took his receipt for the same. The receipt is as fol- 
lows, and will explain the reason why and the circumstances 
under which the money was paid : 

^' May SOth, 1812. Received of Edward Eggleston, executor 
of Joseph Eggleston, dec*d, the sum of three hundred and 
eighty one pounds, six shillings and eight pence, on account of 
a suit, now pending in the Superior Court of Ohaacery, in 
which Branch Tanner's, the younger's residuarySeeatees, are 
plaintiffs, against Peter F. Archer, administrator wiUi the will 
annexed, of said Tanner, and the securities of said Archer. It 
is expressly understood, as the condition on which this payment 
is made, that it is not directly, and understood to be considered 
as an admission, on the part of said Egglestoui that a single 
cent is due to the plaintins, but it is made only to meet any sum 
that he may be bound to pay in law, as far as this i)ayment may 
extend, and if he should only be bound as aforesaid, to pay a 
less sum than this payment, then the surplus, if any, I agree, 
shall be refunded to him, and Mr. Eggleston will have a right 
to look to me, personally, to refund such surplus, if he should 
choose it. (Signe^ 

John Lane, Attorney for plaintiffs.'* 

Very soon after the date of that receipt, John Lane paid 
oyer to his clients, their respective proportions of the money, 
with the understanding that, if necessary, it should be refunded. 
To enable Lane to comply with the terms of his receipt of the 
SOth May, 1812, above referred to, he required of his^ clients, 
such a receipt as would oblisre them to refund, if necessary, for 
that purpose. The receipts ne took from thdm being nearly the 
same in substance, it is sufficient to refer to one of them, of 
which the following is a copy : 

^^ June 9th, 1812. Received of John Lane, two hundred and 
twenty dollars, on account of a suit, now depending in the Supe- 
rior Court of Chancery, in which Branch Tanner's residuary 
legatees are plaintiffs against Peter F. Archer, adm'r, &c., and 
his sureties are defendants. This sum is to be returned to the 
said Lane, with interest, if Eggleston's executor should require 
the said Lane to refund as much of the sum paid by him to said 
Lane, on account of said suit. (Signed) 

Thomas B. Gay." 
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In the year 1848, after the lapse of thirty-six years from the 
date of Lane's receipt, Eggleston's executor instituted this suit, 
in the Superior Court of Chancery, for the Richmond District, 
against the widow, the children and the administrator of John 
Lane, dec'd. The bill, besides the prayer for general relief, 
contains a specific prayer that the defendants may be decreed 
to give security, such " as shall be undoubted, and will enable the 
representatives of Joseph Eggleston, dec*d, on the decision of 
the suit of Farmer's legatees tn Farmer's adm'r, &c., to com- 
mand prompt payment of the X381, 6s. 8d., with interest, or so 
much of the said Sum as shall exceed the amount found due from 
the estate of Eggleston." 

Lytms and Patton for Appellants. 
No appearance for AppeUee. 

Fields e7., delivering the opinion of the Court. 

** When this suit was brought, the claim of the plaintiff de- 
pended upon a contingency, which might never arise, and there- 
fore it could not be said that any thing was in' fact due to the 
plaintiff, to be paid at a future day. 

'^ But let it be conceded, for the purpose of argument, in this 
case, that the plaintiff's claim shall be regarded as a claim due, 
payable in future. 

" Then we have the naked case of a creditor, whose debt is pay- 
able at a future day, filing a bill, quia timetj asking that his 
debtor shall be compelled to give security for the prompt pay- 
ment of his debt, when it shall become payable. If a creditor 
is entitled to have such relief, in such a case, it would be an un- 
limited right, and would apply to every debt due and payable, 
upon bond, or otherwise, due at a future day ; and why would it 
not be applicable, in like manner to all chos^s in action, although 
contingent and contested. 

" We do not regard the plaintiff's as a proper case for relief 
by bill, quia timet But suppose it were a case, in which relief 
by bill quia timet might be had ; the plaintiff has shewn no rea- 
son why this extraordinary jurisdiction should be exercised by 
the Court in his favor. 

" In the case of Randolph's adm'r v. Kenney, 3 Rand. 394, the 
Court of Appeals decided that a bill quia timet will not lie, un- 
less the complainant may be subjected to loss by neglect, inad- 
vertence or culpability of another. The bill in this case, con- 
taining no such charge, we must, from its silence on the sub- 
ject, infer that there were Ho just grounds for making any such 
imputations. Jf Lane's estate should ever be held responsible 
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for the money to idiich the plabtiflb refer, or any part of it, the 
adminiBtrator of Lane and his vsareties and the distributees of 
Lane, (ail of whom must be regarded as perfectly solvent,) will 
be liable for the same . to the extent of the assets received by 
them, beyond which the plaintiff can have no claim on them« 

^^ Taking this view of the case, we are of opinion that the order 
and decree of the Chancery Court are erroneous and should be 
reversed with costs. > The demurrer to the bill sustained and bill, 
dismissed with costs.*' 



LACHES. EQUITY. LIMITATION. LAPSE OF TIME. 

What lapse of time will bar a party of bis equitable title to land, where 
the legal title ie in another ? What ie laohes ? 

In 1818, Sa;muel Greenhow obtained a decree in the Circuit 
Court for the District of Columbia, against Henry Thompson, 
ex'or of John Foster, Bertrand Ewill, Ivobert Young and Henry 
Lee, requiring them to execute to the said Greenhow, a deed or 
deeds, conveying to him all their respective rights, title and in- 
terest in law or in equity in and to a tract of land containing 
two thousand acres, situated in the county of Amherst in Yir- 

S'nia. Soon after this decree, the plaintiff, Samuel Greenhow 
ed^ leaving, by his will^ all his estate^ real and personal, to his 
wife, Frances ]Brown Greenhow. It appears that no deed or 
deeds were ever made by the defendants aforesaid, (probably, be- 
cause Greenhow didd so shortly After the decree,) either to the 
said Greenhow or to his heirs ; the county of Nelson was form- 
ed out of the county of Amherst soon after, and the land lay in 
the former county. 

The land wagi listed in the name of John Tyler up to and in- 
cluding the year 1888. John Tyler had sold the land to Green- 
how, but conveyed it to Foster, at Greenhow's request, he hav- 
ing sold it to Jx)Ster, and it was in consoquonoo of Foster's fail- 
ure to pay the purchase money to Greenhow, that he had insti- 
tuted tne suit and obtained the decree above mentioned. The 
taxes upon the land up to the year 1883, had been paid by Ty- 
ler's executors and heirs at law, thoy being under the impression 
that the land belonged to his estate. The tract was in a moun- 
tainous and unsettled neighborhood, and until 1S88, was not oc- 
cupied at all, except in some small portions, by intruders who 
claimed no title. At this time it was ascertained by iuvestiga- 
22 
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tion among the records of the clerk's offices in Amherst and 
Nelson, that Robert Yonng, one of the parties, defendant to 
the aforesaid suit, and who was the grantee of Foster, had con- 
veyed the land to Bertrand EwiU, who was also a defendant and 
embraced under the decree. Ewill died, intestate, leaving sev- 
eral children, one of whom had intermarried with William 0. 
Slade', and upon application to Slade by parties who desired to 
purchase, he appointed Alexander Fitzpatrick the appellant in 
this suit, his agent, to evict intruders, rent out the land, and 
finally to sell uie same. In 1836, Slade purchased from the 
other heirs at law of the said Bertrand Ewill, their interests in 
the said land. In 1839, he sold a portion of the said land, with 
general warranty to the said Fitzpatrick, and other portions to 
other persons. 

In the meanwhile, Frances Brown Greenhow had died (about 
1840,) leaving a will wherein she devised, after certain bequests, 
whatever property or money that remained, to her sisters, Han- 
nah B, Hedgman and Jean Wood Lewis* 

On the 10th of February, 1840, Walker P. Conway qualified 
as administrator with the will annexed of the said Frances B. 
Greenhow ; and in October, 1849, the said Oonwav, as admin- 
istrator, as aforesaid, with John Lewis and the said Jean Wood 
Lewis, his wife, and the said Hannah B. Hedgman, the two last 
devisees under the will of Frances B. Greenhow, instituted their 
bill in the Circuit Superior Court of law and chancery, for the 
county of Nelson, against the said Fitzpatrick, to recover the 
said land. 

It was proved upon the trial, and admitted in. the aniswer to 
the bill, that Fitzpatrick had heard that Mrs. Greenhow had 
some title to the land in Amherst, but it appeared also that upon 
application, both to herself and her agent in Richmond, by Fitz- 
patrick and others, that she had only a belief that she was en- 
titled to land in Amherst or Nelson, and no clue to the manner 
in which she became or the way in which she was entitled, ex- 
cept that she knew her husband had purchased and was possessed 
of land there. It also appeared that Fitzpatrick and other pur- 
chasers under Slade had been applied to by the counsel for the 
plaintifis to give up the land and pay the back rents, but this was 
after their purchase from Slade. Under this state of factSj ,the 
Court was of opinion that "the equitable rights of Samuel Green- 
how, under whom the plaintiffs claim the subject in controversy, 
is established beyond doubt, cavil or controversy. Thd^t the as] 
sertion of that right is not barred or precluded by lapse of time 
or any statute of limitations, and that the right being eqxdtable 
not legal, can Only be asserted in a Court of Equity." The 
Court therefore overruled the demurrer taken, by the defendant 
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Fitzpatrick, to the jurisdiction, and without deeming it neceBsary 
to decide whether the legal title was in Foster's rej^resentatives, 
by virtue of the unregistered re-conveyance of Ewill to Younc, 
and from Young to Foster, or whether the defendant Fitzpatrick, 
acquired legal title of that part of the subject held by him by 
virtue of the conveyance of the heirs at law of Ewill to Slade, 
and from Slade and wife to himself; ^Hhe Court is satisfied that 
the defendants must be regarded as purchasers with notice, and 
therefore their *legal title, (if they have it,) thus acquired, can 
present no bar to the plaintifiTs relief, and a fortiori must their 
claim under Ewill's heirs be postponed to the plaintiflf 's equity, 
if the legal title be in Foster's heirs or devisees." The Court, 
therefore decreed that a commissioner appointed by the Court, 
should execute to the plaintiffs, Hannah B. Hedmian and Jean 
Wood Lewis, devisees of Frances B. Greenhow, deceased, a deed 
of bargain and sale for the land in controversy ; that a commis- 
sioner of the Court be directed to take an account of rents and 
profits of so much of the land as reached the hands of Alexander 
Fitzpatrick, either as agent of Slade or by virtue of his own 
claim, under the deed of said Slade, limiting his accounts to 
rents and profits accruing, due to or from j;iim or paid to him^ 
within five years from the date of the subpoena in the cause. 
From this decision Fitzpatrick appealea. 

Present, Judges Ttler, Field and Cloptok. 

Q-arland and Patton, for appellant. 
Mobinaofiy for appellees. 

Tyler, «7., delivered the opinion of the Court. 

^^ These causes have been argued at much length, and many 
questions discussed, which it is deemed unnecessary to decide. 
Because we think, according to the plainest and best established 
|»rinciple8 of a Court of Chancery, admitting the equity of the 
appellees to have been ascertained by a decree of the Circuit 
Court of the District of Columbia, in 1813, that they have lost 
all right to enforce it against the appellants. First, by laches 
and lapse of time, and Secondly, because the appellants are pur- 
chasers for valuable consideration, without notice." 

After stating the facts, the opinion goes on : 

^^ Thus it appears that Mrs. Greenhow, as far back as 1815, 
supposed her husband had a claim to some land in the Counties 
of Amherst or Nelson. She was his sole devisee, had been ap- 
plied to to sell the land, and she was willing and anxious to sell 
It in 1819 and '20 ; and the only obstacle to the sale waa, that 
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she could produce no muniment of title, and under these circum- 
stances, she remained in a state of snpineness and indifference 
as to her rights, up to the time of her death in 1840, a period 
of twenty years — and no suit is instituted to assert her right or 
the rights of those claiming under her for a period of upwards 
of thirty-four years from the time her equity was ascertained by 
the decree of 1813. If then it be true, as said by Lord Camden 
in Smith v. C?ay, 3 Brown, Ch. Rep. 639, that a Court of Equity 
has always refused its aid to stale demands, where the party has 
slept on his rights and acquiesced for a length of time ; and that 
nothing can call a Court of Equity into activity but conscience, 
good faith and reasonable diligence ; what standing have these 
appellees in this Court ? The general rule, in equity, is that 
* every right of action in equity that accrues to a party, must be 
acted on, at the utmost, within twenty years,' and there is noth- 
ing in the pleadings or proofs, in. the cause to exempt the appel- 
lees from the application of this rule. The claimants of this 
equity labored under no disability, there was no mala fides on 
the part of the purchasers. Mrs. Greenhow was sui Jtirisj from 
1815 to 1840, the time of her death, about a quarter of a cen- 
tury, and no effort was made during this period to ascertain her 
rights or to enforce them. The purchasers were diligent in their 
efforts to ascertain the real owner of the land ; they had heard 
from rumor, which they were not bound to notice, that Mrs. 
Greenhow had some claim to the land, but they did notice it and 
appeal to her for information ; and on her naked assertion of 
title, they searched the records of Amherst county, and the 
General Court office and did all in their power to ascertain 
whether she had, in fact, any title to the land or not. In the 
meantime warrants were laid on this land as waste and unappro- 
priated, and Slade, the holder of the legal title, claiming under 
Bertrand Ewill, interferes and arrests these proceedings, asserts 
title to the property and takes possession of it, and makes sale 
of it to the appellants — and some eight to ten . years after this 
undisturbed possession and purchase, and upwards of thirty-four 
years after the decree of 1813, this suit is instituted. We think 
no precedent can be found that would justify a Court of Equity 
in opening its doors to a claimant of an equity against a purcha- 
ser of the legal title, after such a lapse of time and under cir- 
cumstances indicating the grossest negligence. 

It is said, however, that these purchasers had actual notice of 
this equitv, and this notice was given by Mrs. Greenhow. In 
notes to American Leading Cases in equity, vol. 2nd, part 1st, 
pages 111 and 112, tlie author says * actual notice is where the 
purchaser either knows of an adverse claim or title, and is con- 
scious of having the means of knowledge and does not use them. 
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whether his knowledge is the result of a direct communication 
or is gathered from facts and circumstances* — and further on, 
speaking of communications b j parties interested, and strangers, 
he adds, *but from whatever quarter such communication comes, 
it must be sufficiently definite to enable the purchaser to ascer- 
tain whether it is authentic' 'Notice,' he continues, 'must 
therefore be certain in the sense of the legal rule which regards 
that as certain which may be reduced to certainty, and the ques- 
tion whether a statement made at the time of the purchase is to 
be construed as notice, seems to depend on, whether it is suffi- 
ciently clear and authentic to put the purchaser on inquiry, and 
to enable him to conduct that inquiry to a successful termina- 
tion.' Now what was Mrs. Greenhow*s statement? Nothing 
definite, nothing calculated to put the purchaser on inquiry, or 
to conduct him to a successful termination, or to ascertain 
whether her statement was authentic or not. . True, they searched 
the records of Amherst county, and the office of the General 
Court, and finding no evidence of title there, ' the purchase was 
abandoned, because,' as one 4»f.the respondents says, neither 
Mrs. Greenhow or her agent 'put him on any trail by which he 
could find that she had any title! 

It is impossible, then, that Mrs. Greenhow could have given 
such actual notice as the law requires. Her's was emphatically 
a latent equity, buried among the records of a foreign jurisdic- 
tion, raked up after her death, and thirty years, after it was as- 
certained, by parties more vigilant and active than she was. 
She did not know where it was hid, and therefore, could not in- 
form others. 

The Court is therefore of opinion, that the decree pronounced 
in this cause is erroneous, and that the same should be reversed 
and annulled, and that the appellant recover against the appel- 
lees, his costs expended in prosecuting his appeal here, and this 
Court, proceeding to render such decree as the Court below 
ought to have rendered, it is ordered that the bill of the com- 
plainants be dismissed as to the appellant, the defendant in the 
Court below, with costs.* 

* Several cases involving the same state of facts came upjand were argued, 
tried and decided together. 
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WILL. CONSTRUCTION. DEVISE. 

SJuicfcdford et aU, v. NewbilL . 

{In the fecial Court of Appeals of Virginia.) 

The will of Roger Shackelford, in the following words and 
figures was admitted to probat in the County Court of Essex, as 
a will of personalty, in 1829. "In the name of God, amen. I, 
Roger Shackelford, of the County of Essex, an State of Vir- 
ginia, being sick, but of sound mind an memory, doth make afi 
ordain this my last will an testament in the following manner an 
form ; Firs of all, I desire that all my just debts should be 
paid out of my estate by my executors, an secondly, I' lend to 
my daughter Kebecker ISewoould all the land I purchase of her 
husband Richard 'Nevrbon^j lying in King and Queen County, 
also I lend to her a child^s part of my personal property an no 
debts due from the said Richard NewJowZd, before marriedj it 
shall not be subject to be paid out^f the said estate, an at the 
death of my daughter j I then give to her children to be equal 
divided among them and their heirs forever ; thirdly, I give to 
my son Carter Shackelford the tract of land wereon I live, to 
him an his heirs forever ; fourthly, I lend to my son, James 
Shackelford, one fifth part of my personal estate, to be left in 
the hands of my son, Robert Shackelford to let him have it as 
he thinks proper , but if my son Jemes marieSy I then give it 
to his children^ to them and their heirs, forever ; fifthly, I give 
to mv son, Robert Shackelford an my daughters, Nancy and 
Marthy Shackelford all the balance of my personal estate, not 
willed away, to them and their heirs forever ; lastly, I appoint 
my son Carter and Robert Shackelford, my executors, to this 
my last will and testament." 

The will was neither signed nor sealed by the testator, but it 
was proved by three witnesses, who signed it as such, that the 
testator having heard the writing read, declared the same to be 
his will and desired them to witness it, which they did, in his 
presence. The parties interested under the will, however, by 
consent, treated the paper as a good will of realty and took and 
held under it. Robert T. Shackelford qualified as executor and 
the other executor renouncec^ 

James Shackelford d\ed without having married. Rebecca 
Newbill (called NewJowM in the will) died, leaving a son, Oscoe 
Newbill, the plaintiff in the Court below. Robert T. Shackel- 
ford held and managed the property derived by Mrs. Newbill 
under the aforesaid will after her death as trustee for the bene- 
fit of the said Oscoe Newbill until 1845, when he qualified as 
guardian of the said Oscoe and held and managed it in that ca- 
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paoity, until some time in the year 1845, when he became of 
age. In March 1846, Robert T. Shackelford settled before com- 
missioners appointed by the County Court of King and Queen 
an account of his transactions as guardian and trustee as afore- 
said and was found indebted to his ward, in a small amount, 
which, on the 13th May 1847 he paid over to the said Oscoe 
and took his receipt in full for all claims up to that date for 
trustee and executorship accounts. 

It appeared that in 1737, Robert T. Shackelford had settled 
his last account as executor and it appeared from that account, 
that he was indebted to the estate of his testator in the sum of 
(1,428 24, to one sixth of which Mrs. Newbill was entitled as 
her '^child's part'* one sixth, making the sum due to her son 
after her death on the 19th day of May 1849 of ?263 29; with 
interest on ?288 04 from the 4th day^f February 1837, till paid. 
James Shackelford having died, intestate and unmarried, soon 
after the testator Roger Shackelford and before the division of 
the estate ; at the division, the commissioners appointed, divided 
his estate among the residuary legatees under the will and gave 
Mrs. Newbill, only one sixth of the estate, of her father Roger 
Shackelford. In 1847, Oscoe Newbill filed his bill a^nst the 
various parties in interest, charging these facts, claiming his 
mothers one sixth proportion of the amount due by the last ac- 
count, from the executor to the estate of Robert Shackelford,' 
deceased, his proportion of the estate of James Sh4ckelford, de- 
ceased, which had been given over to the residuary legatees under 
the will and also surcharging and falsifying the accounts of the 
said Robert T. Shackelford, as trustee and guardian for himself. 
The cause came on to be heard, and the Court below decreed 
that Robert T. Shackelford, executor of Roger Shackelford, 
deceased, not having paid oyer to Rebecca Newbill in her 
life time nor to the plaintiff Oscoe A. Newbill, the only 
. child of Rebecca Newbill deceased, since her death, a child's 
part, whieh the court considere|i one sixth part, of the 
balance reported to be due from him, on a settlement of his 
executiorial account of Roger Shackelford deceased, made un- 
der the order of the County Court of Essex and admitted to 
record on the 20th day of March 1837, the said Robert T. 
Shackelford, executor as aforesaid, out of the as3ets of his tes- 
tator, in his hands to be administered, if so much there be and 
if not, then out of his own proper goods and chatties, pay to 
the plaintiff Oscoe Newbill, the sum of ^263 25, with interest 
on ^238 04 part thereof fpm the 1st day of February 1837 till 
paid, and the Court being also of opinion that James Shackel- 
ford, the son of Roger Shackelford, deceased, having survived 
his father and having died intestate and without issue, and with- 
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out ever having been married, that the one fifth part of the per- 
sonal estate of the said Roger Shackelford, deceased, bequeathed 
under his will, passed to the brothers and sisters of the said 
James Shackelford, the next of kin and children of the said 
Boger Shackleford deceased, further ordered that a commission- 
er of the Court take an account of the fifth part of the person- 
al estate of the said Boger Shackelford deceased, bequeathed as 
aforesaid. The decree was to be suspended until Oscoe A'. 
Newbill or some one for him, should execute a refunding bond, 
with condition according to law. 

From this decree Robert T. Shackelford appealed, 

Griswold &; Claiborne for the Appellants contended. 

1st. It was error to decide that James Shackelfplrd took a 
fee under the will of Roger Shackelford, whicb passed to his 
next of kin. He only took a life estate, with a contingent re- 
mainder in fee to his children, in case he married and had chil- 
dren; and having died unmarried, the remainder sxmk into the 
residuum, and passed under the residuair clause,-, citing, 2 
Leigh 377 and cases three cited ; 2 Lomax Dig., 230, §§ 5 and 
6 and cases cited ; 3 Lomax Dig., 178 § 3 and cases cited. ~ 

2nd. As to the slaves. They had been divided in 1836 ; and 
the parties holding them are protected by five years possession. 
Time is relied upon in the answer. 

3rd. As to the balance upon the executiorial account settled 
in 1837, all persons «wz juris, are barred, by thfe statute, after 
ten years. 

4th. The account of 1837 commences with a balance from 
the account of 1834 ; and as to that, the statute began, to run 
against Mrs. Newbill in her lifetime. It was therefore error to 
decree any account of the estate of James Shackelford. 

5th. It was error to decree to the plaintiff any portion of the 
balance due upon the executiorial account. That balance was 
constituted of the hires of the slaves. It made part of the 
life estate ; and if her portion was never paid to Mrs. Newbill 
in her lifcrMme, it was due at her death to her administrator. 
The plaintiff, Oscoe A. Newbill, her son, as her distributee can- 
not recover it. He does not claim it in that character in his 
bin. Her administrator alone can recover it; and when recov- 
ered, it will belong to her husband Richard Newbill, who sur- 
vived her. 

6th. The plaintiff was concluded by his receipts, in fiill, exe- 
cuted more than fourteen months after he came of age, with a 
full opportunity to investigate his claims, and all the evidence 
being of record. And even if there were satisfactory evideiipe 
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to assail the receipts, yet as the oiie assailed was exhibited, be- 
fore the* filing of an amended bill by tife plaintifiT, and there is 
no charge, nor even intimation in that bill, that it was nat gen- 
uine, Or had b^en altered, no such evidence could be read at the 
hearing.* The genuineness of the paper was not in issue. The 
defendant Shackelford had no notice that il was necessary to 
sustain it ; indeed, the amended bill admits the execution of the 
receipts. 

7th. The answer of Shackelford alleges the. -payment to Mrs. 
N^wbill, in her life, and there is evidence, at least, to make it 
probable. Under such circumstances,' if the Chancellor had 
not been satisfied that it had been |)aid, lie should have directed 
an account, or some other steps, to aiacertaixi the fa(st,^ befo^ de- 
creeing against Shackelford. 

Patton for Appellees. 

Did not contend that receipt was a forgery. , The husband of 
Mrs. Newbill was entitled to her interest in the estate and hav- 
ing sold it to another who conveyed it to Robert Shackelford as 
truslee for the benefit of Mrs. and Oscoe Ifewbill, they were en- 
titled. , ' 

There was a balance in his executorial account, which was 
never carried into the trustee or guardian account. He has 
never paid that balance to Newbill and owes it to him. The re- 
ceipt does not conclude NeWbill from shewing that he never had 
received the money. The answer of Shackelford estops him 
from saying that he paid any money at that time. The receipts 
of NeTrt>ill were given in ignorance of the facts upon which his 
rights were founded. 

The question upon the construction of the will is doubtful. It 
is probable that the testator intended to divide his personal esr 
tate among his five children other than Carter, but he has not 
done' so. Jt is difficult to maintain that James' estate was a life 
estate: it was to be left with Robert to let James have as he 
thought proper, not the profits but the estate itself, and James, 
when put into possession might dispose of it, as he thought pro- 
per. The word "lend" is to be construed according to circum- 
stances. Wherever the devise is of such a character as gives 
the power of disposition to the first taker, although there majr 
be a limitation over to children or others, the limitation over is 
void, and the first taker has the whole. If this were real es- 

* Any impntation jagaiiiBt the character or validity of the receipt* was disclaimed by 
the counsel for the plaintiff in the Special Court of Appeals, although evidence bad 
been introduced in the Court below, tending to show that- the receipt as to the ezecu- 
tiorial account had been considered by the plaintiff to be a forgery. 
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tate, it would have been a conditional fee, subject to be defeated 
by James* having children. 

Present, Judges Field, Thompson and Clopton. 

Thompson, Jr., delivering the opinion of the Court. " This 
Court concurs in opinion with the Court below, that the appel- 
lant, who was executor of Roger Shackelford, deceased, never 
paid to Rebecca Newbill in her life time, nor to Oscoe A. New- 
bill her only child, since her death a child's part, being one sixth 
of the balance reported to be due from him on a settlement of 
his exiBCutiorial accounts, made under an order of the County 
Court of Essex, and admitted to record on the 20th March 1837, 
and is therefore of opinion to affirm so much of the decree of 
the 19th May 1849 as was rendered in conformity with that 
opinion." "feut, is of opinion that James Shackelford, instead 
of taking a fee, as held by that Court, which passed to his 
brothers and sisters, in consequence of his having survived the 
testator and died childless, unmarried and intestate, took only a 
life estate with contingent remainder in fee to his children in 
case he married and had children, and having died, unmarried 
and childless, the remainder sunk into the residuum and passed 
ui^der the residuary clause." Decree reversed with costs to ap- 
pellant and the bills original and amended so far as they seek 
any relief as to the said James' portion to be dismissed. 



BILL.— DEMURRER FOR MULTIFARIOUSNESS OVERRULED.- 

PARTIES. 

Boyden and Wife y. Lancaster ei als,* 

(In. the Special Court of Appeals of Virginia, January 17th, 1856.) 

In a bill filed for dower against an alienee of the husband, neither the heir 
nor personal representatiye 6f the husband, is a necessary party. No 
one but the last alienee, or the one found in possession and holding and 
claiming as owner, in opposition to' the doweress and thereby deforcing 
her is a necessary party. 

In case of the recovery by a doweress against the alienee in possession, he 
is entitled to his remedy over against the alienor, or the real or personal 
representative of the husband, as the case may be. 

A bill may be filed by a doweress against several separate and distinct hol- 

* We are indebted to the courtesy of Messrs. Patton & Heath for the 
Special Court of Appeals' cases we have abstracted in this number. [Ed. 
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ders of tracts or parcels of land claiming separate assignments of dower 
out of each tract aliened by the husband in his life time. 

Multifariousness, in a bill, consists in a plaintiffs demanding in the same 
bill, several matters of different natures against several defendants. 

It is objectionable because of its tendancy to load each defendant with an 
unnecessary burden of costs by swelling the pleadings with the state- 
ments of the several claims of the other defendants, with which he has 
no connection. 

AVhen, however, the claim in the bill is of one general right, though the de- 
fendants have separate and distinct rights, a demurrer for multifarious- 
ness will not hold. 

In 1831, Ann Jane Boyden, the wife of Lucius Boyden, the 
appellant in this cause, intermarried with her first husband, Ed- 
ward W. Curd, who died in 1847. 

During the coverture of the said Ann Jane, with her first hus- 
band, the said Edward W. Curd, he was seized in fee simple of 
sundry parcels of land mentioned in the bill, all of which he 
conveyed to sundry persons in fee simple, except one tract, which 
he conveyed in trust, to secure the payment of a debt and which 
was sold by the trustee after his death. The conveyances of all 
these parcels of land were during the coverture of said Curd and 
his wife Ann Jane, who never consented to their sale or convey- 
ance. After the death of her first husband, she intermarried 
with her present husband, the said Boyden, with whom in 1 >48, 
she instituted this suit for the assignment of her dower in the 
several parcels of land mentioned, against the holders of the 
same. 

John A. Lancaster, one of the defendants to the bill and hol- 
ders of the land, demurred to the bill, assigning as a cause, that 
the bill as to the defendants was either "too broad or too nar- 
row." 

If it was "the object and intention of the plaintiffs to go for 
a general assignment of the dower of the female plaintiff, out of 
the lands and tenements of which her husband was seized, &c., 
during the coverture, then his heirs and all the purchasers from 
him should have bee^ made parties, so that dower might be as-, 
signed in this suit, once for all, and binding upon all. But if it 
is their intention to go for separate assignments oi dower out of 
each tract aliened by the husband in his life time, then this de- 
fendant (Lancaster) who is not charged as interested in any form 
whatever with the other defendants, or in the land held by them, 
should not have been involved in one suit with them, npr they 
with him, for the same reason." For these and other causes ap- 
parent upon the face of the bill, the defendant, Lancaster, de- 
murred thereto. Demurrer was joined in by the plaintiffs, and 
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upon argument the court below sustained the demurrer and or- 
dered the bill to be dismissed, with costs. From this opinion of 
the court below, the plaintiffs appealed. 

2>arn^i726 for plaintiffs ; no appearance, for. defendants. 

Present — Judges Thompson, Field aifd Clopton. 

Thompson, J. delivering the opinion of the Court.' 

After stating the case, " The- question is whether the bill, was 
obnoxious to demurrer for the causes assigned Qt for any other 
cause. 

In a bill filed for dower against an alienee of the husband, it 
is very clear that neither the heir, nor personal representative of 
the husband is a necessary party; nor is any but tne last alienee, 
or the one found in possession and holding and claiming as ^own- 
er in opposition to the claun of the do^eress and thereby de- 
forcing her. Her claim is against the party in possesdion, who, 
in the event of her recovery or relief, is entitled to his temedy 
over against his alienor or the real or personal representative of 
the husband as the ca^e may be. There is then nothing m the 
cause of error first assigned, objecting for the want or omission 
of all proper parties." 

" The remaining or alternative cause of error, objecting to tjiis 
as a bill, filed against separate and distinct holders of difierent 
tracts or parcels of land, claiming separate assignments of ddw- 
er out of each tract aliened by the husband in his life time raises 
the only question deserving consideratioi^ in the disposition of 
the demurrer ; and that question is whether the bill is obnoxious 
to the objection of multifariousness? If it be, the demurrer 
was well taken and properlv sustained." 

" If not, the demurrer should have b6en overruled. Multifa- 
riousness in a bill, consists in a plaintiff's demanding in the same 
bill, several matters of different natures against several defend- 
ants, and is objectionable and forbidden bv the rules of equity 
pleading, because among other reasons, of its tendency to load 
each defendant with an unnecessary burthen of costs, by swell- 
ing the pleadings with the statement of the several claims of the 
other defendants, with which lie has no connection," 

^^ But when one general right is claimed by the bill, though 
the defendants hav^ separater and distinct rights, a demurrer for 
multifariousness wUl not hold^" 

^' This being precisely such a cbjbb as the one last supposed, 
wherein one general right is asserted against defendants having 
separate and.distinct rights in the subject, must be held free from 
the obj^btion of multifariousness." 

^'In this case, convenience, which is said to be the foundation 
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of the rule against multifariousness, is in accordance yriih the 
plaintiff's right to convene the defendants and assert their one 
general ri^ht aeainst them, in the «ame bill; it cannot prejudice 
them and is to bo commended, in consideration of its consonance 
with that principle of equity, which delights in preventing a 
multiplicity of suits. The propriety of proceeding, by separate 
bills, against each alienee and holder of the land, and thus mul- 
tiplying suits, where one would serve every purpose of justice 
and convenience, would have been much more questionable and 
liable to more plausible objection than applies to one Vill against 
all the alienees. We are therefore of opinion that the plaintiffs 
had the richt, as they so elected, to convene all the holders as 
parties defendant in one and the same bill, and that it rested 
with them, to elect whether to convene all the defendants in one 
suit or bring separate suits agamst each; ' Wherefore the decree 
of the court below is reversed with costs against the appellee, 
John A. Lancaster, apd the court proceeding to pronounce such 
decree as the court below should have pronounced, the demurrer 
of John A. Lancaster is overruled and he directed to answer the 
bill within sixty days, and the cause is remanded for further 
proceedings," 



CHURCH PROFJIRTY.— POWER OF COURTS OF EQUITY OVER 

TRUSTEES. ; 

Brooke et aU v. Skdckleit. 

[In the Supreme XJourt of Appeah of Virginia.] 

Construction of Act February 3, 1842, oonoerning oonTeyances or devises 
of places of ))ubUo worship. 

Construction of Aot 1846-7, giving to any one or more of the members of 
any religious congregation, the right to sue in Equity tl^e trustees to com- 
pel them properly to apply the property held by them. 

Construction of {{ 8, 9, 10, 11, 12, 13, chap. 77, Code of Virginia. 

These Acts embrace not only such congregations as may be independant of 
others, choosing their own pastors and making the laws for thoir own 
government ; but also such as may "be united with other congregations 
under a common form of goremment from which ffaey may respectively 
receive the pastors that are to instruct them or the laws that are to regu- 
late them, without having any voice either in the selection or 'appoint- 
ment of the former, or In the framing, any enactment of the latter; 

It is equally true that the conveyances, doviscB, and dedications to which 
those Acts give validity are conveyances, Sec. of property for the use of 
the '* religious congregations'' therein mentioned in the limited and local 
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sense of the term, for the members (of these religious congregations) as 
such, who from their residence at or near the place of public worship, 
may be expected to use it for such purpose. 

No dedication of property to religious uses which does not respect the rights 
of the local society or religious congregation, no deed wliich ,does not de- 
.sign such enjoyment of the uses of the property conveyed, by the local rer 
ligious society can be placed within the influence and protection of the 
Statutes. 

The general conference of the Methodist Episcopal Church had the power 
and authority by their resolutions to authorise the division of the church 
and the formation of "The Methodist Episcopal Church, South/' with 
the powers and rights by those resolutions conferred. 

Present — ^AUen, President, and Judges Daniel, Lee, Samuels 
and Moncure. 

In June 1842, John C. Davis and wife, of the county of Fau- 
quier, and town of Salem, in the State of Virginia, executed a 
deed conveying to Benjamin Brooke, William H. Rector, George 
W* Shacklett, James F. Milton and Richard H. Carter, a lot of 
land situated in said town, in trust that they should erect and 
build, or cause to be erected and built thereon, a house of wor- 
ship, for the use of the members of the Methodist Episcopal 
Church, in the United States of America, $,ccording to the rules 
and discipline which, from time to time, might be agreed upon 
and adopted by the ministers and pi:eachers of said church, at 
theif general conferences in the U. S. of America ; and in fur- 
ther trust and confidence that they should, at all times forever 
thereafter permit such ministers and preachers, belonging to said 
church, as from time to time shall be duly authorized by the 
general conferences of the ministers and preachers of the said 
Slethodist Episcopal Church, or by annual conferenceSj author- 
ized by the said general conference, to preach and expound God's 
holy Word therein, and in further trust and confidence that the 
minister, whenever a vacancy or vacancies in the trustees should 
occur, should call a meeting of those remaining and nominate 
one ©r more to fill such vacancy or vacancies, provided the per- 
son .«io nominated shall have been one year a member of such 
church, immediately preceding such nomination. The trustees 
to elect such person by a majority of their votes. The deed 
further authorized any of the trustees who had advanced or 
should advance, or had or should become responsible for any sum 
of money on account of said premises, which they should be 
compelled to pay, they should be authorized to mortgage or sell 
the same. • Any remainder from said sale to be deposited in the 
hands of the ste"ward of the society, to be at the disposition of 
the next annual conference. 
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By the constitution of the Methodist Episcopal Church, as 
contained in their book of Discipline, the Supreme legislative 
power of this church in the United States was vestfed in a gene- 
ral conference, composed of delegates from the various annual 
conferences. The legislative power vested in the general con- 
ference was almost unlimited, being limited only by what are 
known as " the six restrictive articles, none of which, however, 
have any bearing upon this case. In the year 1844, at the meet- 
ing of the general conference, held in New York in May of that 
year, in consequence of difference of opinion among the mem- 
bers from the different sections of the Union, as to the discipline 
of the church upon the subject of slavery, that conference adopted 
by a very large majority certain resolutions known as "the plan 
of separation," which read as follows : 

*' 1. Resolved^ That should the delegates from the conferences 
in the slaveholding States find it necessary to unite in a distinct 
ecclesiastical connection, the following rule shall be observed with 
regard to the northern boundary of such connection : All the so- 
cieties, stations and conferences adhering to the church in the 
South, by a vote of the majority of the members of said societies, 
stations and conferences, shall remain under the unmolested pasto- 
ral care of the Southern Church (and the ministers of the M. E. 
Church shall in nowise attempt to organize churches or societies 
within the limits of the church South, nor shall they attempt to 
exercise any pastoral oversight therein, it being understood that 
the ministry South reciprocally observe the same rule in relation 
to societies, stations and conferences, adhering by vote of a ma- 
jority to the M. E. Church,) provided also, that this rule shall 
apply only to societies, stations and conferences bordering on the 
line of division^ and not to interior charges, which shall in all 
cases be left to the care of that church, within who^e territory 
they are situated." 

The 2d, 3d, 4th, 5th, 6th, 7th, 8th and 10th resolutions are 
unimportant in this cause. The 9th resolution reads as follows : 

" That all the property of. the Methodist Episcopal Church, in 
meeting houses, parsonages, colleges, &c. within the limits of the 
Southern organization, shall be forever free from any claim set 
up on the part of the Methodist Episcopal Church, so far as this 
resolution can be in force in the premises.** 

In accordance with "the plan of separation," a convention of 
delegates from sixteen annual conferences of the slaveholding 
States met in Louisville, Ky., in May 1845, and organized into 
a distinct ecclesiastical connection, (separate from tfee jurisdic- 
tion of the general conference of the M. E. Church,) to be call- 
ed the Methodist Episcopal Church, South. 
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In thjB conyention, the Baltimore annual eonference refused 
to participate^ and in March 1846, resolved that they iivould still 
continue to regard themselves a constituent part of the M. E. 
Church in the U. S, At the time of the separation, the Rappa- 
hannock river in Virginia, constituted the northern boundary of 
the Virginia Conference and the Southern boundary of the Bal- 
timore Conference. The boundary line of the Vir^nia and the 
Baltimore conferences, thereby became the boundary line between 
the churches North and South. 

The Baltimore conference at the tuhe of the separation, inclu- 
ded within its iurisdiction the county of Fauquier, (lying on the 
north side of the Rappahannock), and consequently the church- 
house and lot of land in Salem before mentioned, the subject of 
controversy in this suit. In May 1847, the society worshipping 
in the Salem church, by the vote of a majority of its members, 
resolved to adhere to the church South. The bishop presiding 
at the Virginia annual conference appointed a preacher to preach 
in the said house of worship, and the appellants in this cause be- 
ing a majority of the trustees permitted him to preach in said 
house, such permission being with the consent and approbation 
of a large majority of the members worshipping in said church. 

And therefore George W. Shacklett, the plaintiJGT, professing 
to act on behalf of the congregation, worshipping in the Salem 
church-house, filed his bill, alleging that the church-house and 
lot afpresaid^ in the town of Salem was not a border society but 
an interior ^arge, that the Warrenton. Circuit intervened and 
lay between it and the boundary line of the Virginia and Bal- 
timore conferences : that the M. £. Churchy South, was a new 
and distinct' ecclesiastical connection leindnot contemplated in 
t£ie. trusts of the deed aforesaid; that the defendant^ the trus« 
teeb^ had refused to permit the said church house and lot to be 
used by the members and ministers of the M. E. Church ac- 
cording to the trust in said deed and had expelled the said. mem- 
bers tind tnlilisters therefrom ; and held the said church &c.,ibr 
the use of the M. Ev Church, South. 

The billprajed that Brooke and the other trustees should be 
compelled to apply the said church to the use of the memberd 
and ministers of the M. E. Church, worshipping at said church- 
house^ or that the said trustees be T^moved and others appointed 
in their stead. , Evidence was taken by both sides as to the terri- 
torial, position of the society Worshipping at Salem ; whether or 
not the location made it a border society or whether it was an 
interior charge. 

The testimony preponderated decidedly in favor of the latter 
proposition. Upon the coming in of the answers, the foregoing 
being the material facts of the cause, the Court below, being of 
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opinion that the plaintiff and the rest of the members of the 
congregation of the M. E. Church, worshipping in the church- 
house at Salem, together with the M. E. ministers duly appoint- 
ed by the M. E. church for the said congregation and church- 
bouse to minister therein, are the beneficiaries in the deed of 
80 June 1842 from Davis and wife and the legal title only being 
in the said complainant (as one of the trustees) and his co-trus- 
tees and successors, that it is their duty to appropriate the same 
for the use and benefit of the said congregation and ministers and 
for none other, decreed accordingly and further decreed that the 
trustees defendants, not having applied the property in the bill 
mentiojied, as their duty required, be removed, ana that upon 
proper application new trustees should be appointed in their 
stead. 
From this decree the trustees defendant appealed. 

C. G. Griswold for Appellants. 
Patton for appellees. 

Daniel J., after stating the facts of the case, i:eviewing the 
legislative action of England and of the State of Va.* upon the 

^Tjbe foUdwing is the last general acts in Ya. upon th^ subject: 

i 8. Every conveyance/ devise or dedic^xion, shall be valid, which since 
the first day of January, seventeen hundred and sevenly-seven, has been 
made, and every conveyance shall be valid which hereafter shall be made, 
of land for the use or benefit of any religious- congregation as a place f6r 
public worship or as a burial-place or a residence for a minister ; and the 
land shall be held for such use or benefit, and for such purpose and not 
otherwise. 

J 9. The circuH court of the county or corporation wherein there may be 
any parcel of such land or the greater part thereof, may on application of 
the proper authorities of such congregation, from time to time, appoint 
trustees either where there were or are none, place of former trustees, and 
change those so appointed, whenever it may seem to the court propei^, to ef- 
fect or promote the purpose of the conveyance, devise or dedication ; and 
the legal title to such land shall for that purpose be vested in the said trus- 
tees for the time being and their successors. 

i 10. When books or fiimlture shall be given or acquire^ for the benefit 
of such congregation, ifi be used on the said land in the Ceremonies of pub- 
lic worship, or at the residence of their minister, the same shall stand vest- 
ed in the trustees having the legal title to the land, to be held by them as 
the land is held, for the benefit of the congregation. 

2 11. The said trustees may, in their own names, isuefor and recover such 
land or property, and be sued in relation thereto. Such suit, notwithstand- 
ing the death of any of the said trustees or the appointment of others, shall 
proceed in the names of the trustees by or against whom it was instituted. 
23 
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question of devises, grants and dedications of property to church 
uses said : 

"There is, I think, nothing in the language of these acts to show 
that the legislature intended to confer peculiar benefits on any 
particular religious sect or sects, and the manifestation of any 
such design would not only have been utterly at war with the 
whole spirit of our institutions, but in direct conflict with the 
letter of the constitution, declaring that the legislature " shall 
not confer any peculiar privileges pr advantages on any one sect 
or denomination.'' "The terms of the acts are not only 
broad enough to embrace such congregations as may be inde- 
pendent of others, choosing their own pastors and making the 
laws for their own government ; but also such as may be united 
with other congregations under a common government, from 
which they may respectively receive the pastors that are to in- 
struct them or the laws that are to regulate them, without hav- 
ing any voice, either in the selection or appointment of the 
former or in the framing or enactment of the latter." 

" It is however equally obvious that the conveyances, devises 
and dedications to which the acts give validity are conveyances, 
devises and dedications for the use of the " religious congrega- 
tions" therein mentioned, in the limited and local sense of the 
term, viz. for the members (of those religious congregations) as 
such, who from their residence at or near the place of public wor- 
ship, may be expected to use it for such purpose." "No dedi- 
cation of property to religious uses, which does not respect these 
rights of the local society or religious congregation, no deed 
which does not design such enjoyment of the uses of the pro- 
perty conveyed, by the local religious society or congregation 
can be placed within the influence and protection of these sta- 
tutes." 

After an examination of the provisions of the deed from Da- 
vis and wife with reference to the question as to whether the 
deed came within the purview of the Statutes of Virginia regu- 

§ 12. Such trustees shall not take or hold at any one time more than two 
acres of land in an incorporated town, nor more than thirty acres out of 
such a town. 

i 13. Any one or more of the members of any religious congregation, 
may in his or their names on behalf of such congregation, commence and 
prosecute a suit in equity against any such trustee, to compel him to apply 
such land or property for the use or benefit of the congregation, as his duty 
shall require. No member of the congregation need be made a defendant 
to such suit, but, in other respects, the same shall be proceeded in, heard 

^ 'determined as other suits in equity, except that it may be proceeded 
withstanding the deatfi- of the plaintiff, as if he were still living. 
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lating church property, or was of so broad and indefinite a char- 
acter as that its uses could not be defined and acted upon by a 
court, and the deed therefore void, citing the opinion of Chief 
Justice Marshall of Kentucky, in the case of Q-ibsan v. Arm- 
Btrorw et ah.y 7 B. Monroe 481, the opinion proceeds : 

" u pon the whole, therefore, though some of the provisions of 
this deed, upon a first inspection did seem to me to look another 
way, I am satisfied that it does import a substantial dedication 
of the property therein mentioned to the uses of the local socie- 
ty, and that we cannot reject it without adopting, in respect to 
it, rules of construction, favorable to the defeat rather than the 
upholding of such instruments ; and I cannot see that we have 
the warrant ef any sufficient reason for such a course. 

'^ The dangers to be apprehended from church establishments 
and the evils likely to flow from allowing them to acquire prop- 
erty under such broad powers as were at one time claimed and 
exercised by the chancellor in England, might be very properly 
looked to and considered by a court engaged as this was in 0-al- 
lego V. Attorney 0-eneraly (3 Leigh 450,) in enquirine whether 
it had been left free to exercise a jurisdiction, which when once 
admitted, it had no power to limit by well defined boundaries. 

" The subject is, however, presented to our consideration un- 
der circumstances wholly different. The transfer and acquisi- 
tion of property for religious purposes has been made the subject 
of a legislation in which the extent and the uses to which dedi- 
cations of this character may be made, are precisely fixed and 
ascertained. 

^' The legislature has decreed that permanency may be legally 
assured to the houses of worship, the pastoral residences and the 
burial places of the various religious congregations of the coun- 
try. 

^' In the 82d section of the 4th article of our new constitu- 
tion, it is declared that the General Assembly may secure the 
title to church property to an extent to be limited by law; whilst 
an additional suard against the dansers adverted to, is thrown 
round the subject, by a provision that thero shall not be any 
grants of charters of incorporation to any church or religious 
aenomination. 

^' The deed bein^ valid, as we must, I think, hold it to be, all 
doubt as to the jurisdiction of the court is ended and we have to 
decide which of the two parties litigant are entitled to the use of 
the property which the deed conveys. Both parties are in the 
doctrinal sense of the term^ members of the M. E. Church, but 
it is obvious that simply holding the same faith, without submit- 
ting to the government and discipline of a church cannot make 
or keep a man a member of that church — to constitute a mem- 
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ber of any church, two points at least are essential, without 
meaning to say that othera are not so^ — a profession of its faith 
and a submission to its government.* Den r. BoUon^ 7 Halsted 
216. 

^< The general conference elected the bishops and had ^full 
powers to make rules and regulations for the church under cer- 
tain specified limitations and restrictions.' The members of the 
local societies had no right to be represented bj delegates ' in 
any conference, annual or general.' If ' before the division of 
the church a controversy had arisen among the members of the 
society at Salem Church-house in respect to the occupancy of 
the house, each party under the lead of ^ preacher, claiming its 
exclusive use for purposes of worship, the dispute must have 
been determined by enquiring which of the two preachers had 
been assigned to the society m accordance with the laws of the 
church.'" 

The opinion eoes on to state the proceedings in the general 
conference of 1844, in New York, by which the division of the 
church and church property was authorized, and also the pro- 
ceedings of the convention of Southern delegates held at Louis- 
ville in May 1846, and the formation of the Methodist Episco- 
pal Church South. 

" If the division of the church was lawful, it is obvious, I 
think, that the members of the local societies in the Southern 
organization of the church stand in the same relation to the 
general conference, the annual conferences, the bishops, pastors, 
rules and discipline of the Methodist Episcopal Church, South, 
that they occupied before the division in respect to those of the 
Methodist Episcopal Church. If the division has been lawfully 
effected, why may not a controversy among the local members 
of a society, in respect to the use of church property be settled 
by a resort to the same mode of inquiry, (merely changing the 
name of the church) that would have determined it before ? 
Upon the hypothesis that the plan of separation is constitution- 
al, the questions upon which such a controversy would now turn 
would be, which of the two parties is in regular connection with 
the Methodist Episcopal Church South, recognizing its discip- 
line, submitting to its government and receiving its pastors ? 
Those who can identify themselves with the party, indicated in 
the inquiry, are entitled to the use of the property." 

Upon the question as to the power of the general conference 
of 1844 to adopt the resolutions authorizing the division. 

" The question is one which has been deemed for some years 

f such public concernment, of such vast importance in its 

on the rights, interests and feelings of the community, 

'e been made the subject of the fullest examination. 



1856.1 CHURCH PROPERTY, Ac. 357 

The zeal, ability and research of the most eminent men of the 
bar and of the church have been enlisted in its. discussion. No 
fact or argument that could elucidate the subject remains to be 
stated or urged. Not only so, but the question has been decidied 
by the Supreme Court of Kentucky and by the Supreme Court 
of the United States, upon such mature deliberation and with 
such entire unanimity, in each case, as to leaver but little room 
for hesitating as to the propriety of . regarding the question as 
settled. In each case, the validity of the plan of separation 
was sustained. Smith v. SwowMedy 16 How. 288. GHhson v. 
Armstrong J 7th B. Monroe, 481. 

" I have not been able to perceive upon what ground it is to 
be maintained that the general conference of 1844 was not in- 
vested with as full power over the subject, as any general con- 
ference that preceded it. The six restrictive articles adopted by 
the general conference of li308, and by succeeding conferences, 
mamfestly contain no limitation of power that can bear on the 
question. The members and preachers in whom resided the su- 
preme power, had when they assembled in 1784, to frame a gov- 
ernment for the church, full power to place it under one or two 
or a still greater number of organizations, if they had" believed 
that the interest of the church would be thereby promoted ; and 
I do not see how it can be said that the general conferences of 
1792, 1796, 1804 and 1808, composed as they were of the body 
of the preachers and members did not each have the same pow- 
er. And when they deterijiined at the last mentioned confer- 
ence, (1808,) to meet no longer en masse but thereafter by a del- 
egation from their own body, the provisions which they adopted, 
that the general conference should have full power to make rules 
and regulations for the church, under the limitations and restric- 
tions contained in the six restrictive articles just mentioned, 
amounted in substance to an authority to the delegates in con 
ference thereafter to exercise all the powers (except those pro- 
hibited in said restrictive articles) that could at any time have 
been exercised by a full conference of all the ministers and 
preachers. No further limitation on the powers of the gen i 
eral conference having been subsequently made, it seems to me 
that the conference of 1844 was clothed with the power which it 
claimed and exercised. 

" The Baltimore conference sent no delegates to the Louisville 
convention, and in 1846 adopted resolutions declaring that they 
still regarded themselves a constituent part of the Methodist £. 
Church in the United States. Bv virtue of this action of said 
conference, the Society being withm the limits of that conference 
Would have been left to stand in connection with the northern 
division of the church, as they stood before the division of the 
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church, and the appellees under the influence of the principles I 
have endeavored to establish would thus have been entitled, 
though a minority, to prevail in this controversy, were it not for 
the provision in the first resolution in the plan of separation, by 
which the border societies have a right by the vote of a majority 
of its members to choose to which jurisdictional division of the 
church they will belong. 

"The members of the Salem church at a meeting which seems 
to have been fairly conducted, hr ,ve determined to adhere to the 
church South. 

"A still further question remains to be settled, viz: whether 
this is a border society ? The boundaries of the annual confer- 
ences have been from time to time fixed by the general confer- 
ence, but no boundaries have been fixed by the general stations 
and circuits. In this state of things it is obvious that it may be 
extremely diflScult if not impracticable to carry out the plan of 
separation. It is next to impossible to lay down any general 
rule by which to define a border society. 

" The weight of the testimony here is in favor of the propo- 
sition that the society worshipping in Salem church-house is a 
•border society, and upon a question of the kind, the conduct of 
the parties interested, as showing how they have regarded it is of 
much weight. The minority, by going into a vote on the question 
have treated it as one on which a vote might properly be taken, 
which would not be the case, on any other hypothesis than that 
of the Society's being a border society, and it seems to me there- 
fore that this conduct of the parties, taken in connection with 
the other proofs in the cause, justifies us in treating this as a 
border society. 

" By the vote of a majority the society has been placed, in the 
manner contemplated and allowed, by the plan of separation, in 
jurisdictional connection with the ecclesiastical government, of 
the Methodist E. Church, South, which by virtue of its organi- 
zation under said -plan is now the lawful successor of the M. E. 
Church, in respect to a plenary control and protection of the 
members of the church, adhering to the southern division ; and 
such members have now the same right to enjoy the church pro- 
perty which was held by their societies before the division, in ex- 
clusion of those who repudiate the authority of the Methodist 
Episcopal Church South, and refuse to receive the pastors ap- 
pointed by it, that they had before the division, and whilst in 
connection with the M. E. Church to enjoy said property in ex- 
clusion of any who might have refused to submit to the discip- 
line and receive the preachers of said last mentioned church. 
Such being the views which I have taken of this case, it seems 
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to lae that the decree of the Circuit Court ifl erroneous and 
ought to be reversed and the bill dismissed." 

Decree accordingly. 

Allen, P. and Moncure, J, concurred in Daniel's opinion. 

Lee and Samuels concurred in the results of Daniel's opinion, 
but not in the reasoning. 



"WHAT IS LITERARY PIRACY?" 

In the July No. of this Journal, under the heading "What 
IS Literary Pikacy?" we published the report of a case be- 
tween Ritchie ^ Dunnavantj plaintiflfs, and Wilson ^ Lewis, 
defendants, in which the Judge of this circuit denied an appli- 
cation for an injunction to restrain the publication of a medical 
journal with a particular title, and his judgment was sustained 
by that of the Court of Appeals, upon a subsequent application 
to that court. 

Without going into the details of the case, we shall briefly re- 
mind our readers of the leading facts. 

In the latter part of the year 1855, Ritchie & Dunnavant 
were proprietors of "TA« Stethoscope, a Monthly Journal of 
Medicine and the Collateral Sciences ;*' and Dr. J. B. McCaw 
was proprietor and editor of a similar periodical, entitled " T?ie 
Virginia Medical and Surgical Journal,'* It was agreed be- 
tween the respective proprietors, that, on the 1st of January, 
1856, the two periodicals should be united, and published as 
" The Virginia Medical Journal : the Stethoscope and Vir- 
ginia Medical and Surgical Journal combined.'* And the con- 
templated change was made known to the public in the Decem- 
ber number of each magazine. 

On the 1st January 1856, the first number of the combined 
periodical was published. At the same time, Wilson &' Lewis, 
who had edited the Stethoscope, upon a salary paid them by 
Ritchie & Dunnavant, commenced the publication of a journal 
called " The Monthly Stethoscope, and Medical Reporter ;'* 
representing it as a continuation of **The Stethoscope," which 
they stated was to be ^^ discontinued^* by the former proprietors 
from that date. 
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It was to restrain the publication of Messrs. Wilson k Lewis 
that the injunction was applied for and refused. 

At the end of our article in the July JVb., we published a 
translation of a French cause of a similar character, in which 
an opposite decision was given, and the publisher of the new pe- 
riodical was not only restrained from continuing its issue under 
the simulated title, but fined for the offence. 

In the course of the summer, we have fallen upon a very re- 
cent case, in one of the English courts, which is almost identical 
with that of Mitchie ^ Dunnavant v. Wihon ^ LewiSj and in 
which the injunction was granted. We quote it below from the 
"Monthly Law Reporter,'' for August 1866, edited by John 
Lowell, at Boston. 

V. C. Stuart's Court May 2 and 3. 
Prowett V. Mortimer, 

INJUNCTION. — ^NEWSPAPER.— -CONTINUATION OF FORMER NEWSPAPER BY ONE 
NOT PROPRIETOR. 

The plaintiff purchased and became proprietor of a weekly 
newspaper called the Britannia^ which he afterwards amalgama- 
ted with another weekly newspaper called the John Bull The new 
publication was issued under the name of John Bull and Bri- 
tannia. The defendant, M., had been printer, publisher, and 
sub-editor of the Britannia^ in which was published a notice of 
the intended amalgamation. After the amalgamation, on the 
next usual day of the publication of the Britannia^ the defend- 
ant, M., issued a paper called the True Britannia^ resembling 
the Britannia in size and type, and purporting to be a continua- 
tion thereof. Upon bill by plaintiff, to restrain the publication 
of the True Britannia^ an injunction was granted. 

Whether the decision of the Court of Appeals of Virginia be 
right or wrong, and whether it is to be re^rded as a precedent 
in other cases which may arise in this State, are questions of no 
little interest to the holders of property in established papers 
and periodicals. But at all events, it seems clear, that the Vir- 
ginia decision is not in conformity to those of France and Eng- 
land in similar cases. And if any weight is to be allowed to the 
learned and accomplished jurisconsaltfl of the two most enlight- 
ened nations of Europe, the next case of this kind which occurs 
ought to receive a careful and deliberate review at the hands of 
our judiciary. 
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TARIFF OF FARES ON RAILROADS— CONDUCTORS— EXCESSIVE . 
USE OF AUTHORITY A QUESTION FOR THE JURY. 

HiUiard v. Ooold. 

Where tariflFs of fares of freight and passengers upon a rail- 
road are established and posted up by the president of the cor- 
poration, and the fares taKen upon such tariffs are received and 
appropriated by the corporation without objection, the legal pre- 
sumption is, that the president acted by the authority of the cor- 
poration in thus establishing and posting such tariffs. 
' The statute requiring conductors on railroads in this State to 
remove from the cars passengers refusing to pay the established 
fares, was intended to apply to all persons properly acting as 
conductors without regard to the formal regularity of their ap- 
pointment, or the sources from whence they derive compensation 
for their services. 

A uniform discrimination in the tariff of fares of passengers, 
of five cents in favor of those who purchase tickets before en- 
tering the cars, over those who pay after taking .their seats, is 
reasonable and legal. 

Whenever the justification of an act alledged to be wrongful 
and injurious, is founded on the exercise of authority, whether 
that authority be incident to the official character and duty of 
the party exercising it, or arise from the misconduct of the pp- 
posite party and the necessities of the case, the question of the 
excess of such authority is to be determined by the jury upon the 
evidence submitted for their consideration, and not by the court.* 

* Boston Law JReporter. 



EDITORIAL MISCELLANY. 



This number completes the first volume of the Journal, and 
we are pleased to repeat our acknowledgments to the press and 
the Bar throughout the country for the uniformly kind and com- 
plimentary manner in which our efforts have been received. 

Our success, while it has not been by any means of the over- 
whelming order, has been at least sufficient to encourage us with 
good prospects for the future. We are aware that it requires 
time and patience to establish successfully and permanently a 
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legal periodical of the kind we have commenced. We entered 
into it with no very sanguine eicpectations of direct pecuniary 
benefit, but principally to give the start to a work of this kind 
in the South, and to employ in a way which should be practical- 
ly useful, those hours of leisure which are apt to hang heavily 
upon the hands of the professional junior. And while upon this 
point, it may be as well to repeat, what has once before been 
said, that we do not find in the members of our bar at the South, 
the younger ones especially, that inclination to reduce their 
thoughts and studies to writing, upon which we had largely cal- 
culated. It cannot be from want of leisure, as our daily expe- 
rience for the last few years witnesseth, and we are reluctant to 
attribute it to a want of inclination or capacity for labor, or to a 
falling oflf of that esprit de corps^ for which the bar of the South 
and especially of Virginia, has been, in former days, so honora- 
bly distinguished. Be it understood that thia is not now a com- 
I^laint on our own score, because we are able to manage quite 
well with tjie assistance we receive, but we lament it as one of 
the evidences of a departure from that high standard of legal 
enterprise and attainment, which the past furnishes. 



There is no provision in our marriage license law by which a 
person under the age of twenty-one years, who is an orphan and 
has no guardian, can obtain from the clerk a marriage license. 
The act. Code, chap. 108, § 8, reads— 

*' If any person intending to mUrry be under twenty-one years 
of age and has not been previously married, the consent of the 
father or guardian, or if there be none, of the mother, of such 
person, shall be given, either personally to the clerk or justice, 
or in a writing subscribed by a witness, who shall make oath be- 
fore the clerk or justice that the said writing was signed or ac- 
knowledged in his presence by such father, guardian or mother, 
as the case may be." 

It will be seen that the law makes no provision for the case 
above mentioned of a person intending to marry, under the age 
of twenty-one, who is an orphan and has no guardian. 

Our attention has been called to this defect in the law, by the 
occurrence of a recent case, in which to the surprise and morti- 
fication of the parties, after all the arrangements were made, the 
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invitations sent forth and the company assembled, with the ele- 
gant paraphernalia incident to such interesting occasions, it was 
ascertained that the ceremony conld not proceed, inasmuch as 
one of the parties was without the purview of the law, being an 
orphan, under the age of twenty-one years, and without a guar- 
dian, and the clerk refused (very properly under the law as it 
stands) to grant a license. The only alternative was a trip to 
the adjoining District where the laws on the subject are more 
liberal, enlightened and consonant with the spirit of the ag6. 
We take leave to call the attention of the legislature to this ea- 
8U8 omissus in the license law, so that any future embarrassment 
of the kind may be avoided. The unmarried members of that 
interesting body should take the matter in hand, and although 
we have had occasion to anathematize them with our brothers of 
the bar, time and again for their alterations of the general law, 
we promise to stand to their back in this. 



We have received from a correspondent the communication 
which follows, in answer to our note upon Judge Taney's decision 
in Sellman ^ Son v. Dunuj reported in our last number. It is 
true, as is suggested, that we made out the report from the pa- 
pers in the case and the instructions in writing of Judge Taney, 
and that we did not know that Judge Hallyburton also sat in the 
case. We still entertain the opinion expressed in our note to the 
case, but have not the space to enter into any elaborate vindica- 
tion of it. We may do so at some future time. 

Sellman and Son v. Dunn. 

I hope you will permit me, Mr. Editor, to make a single re- 
mark in respect to a note by you, appended to the case of Sell- 
man ^ Son V. Dunn in the July number of the Journal. You 
there say that the instructions of Judge Taney are in " direct 
conflict with the decision of the Supreme Court of Appeals of 
Virginia, in the case of Chross Myers ^ Moore v. CrisSy 3 Grat. 
262." This is true, but from the manner in which the statement 
is made, it does not appear whether the one or the other case was 
last decided. The truth is that the plaintiflF*s counsel moved to 
exclude the evidence of the defendant as to the custom of the 
trade in respect to the transmission of money between Essex and 
Baltimore, the distance of the Banks from Essex, and other pa- 
rol evidence illustrating the course of dealing the parties, and 
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their intent and meaning in the letters, which passed beti^een 
them, and cited the case from 3d Grat. in support of their mo- 
tion. On the part of the defendant, his counsel idmitting that 
the evidence would be excluded under that decision if it were 
law, insisted. that it was wholly unsound, and aftei* elaborate ar- 
gument on this question only, whether that case were law or not, 
it was expressly overruled by Judge Taney, he stating among 
other things in an elaborate verbal opinion which he delivered, 
that he thought the error of the Court of Appeals in that case, 
was in applying the strict rules of the common law in regard to 
deeds and bon&, to simple mercantile letters, in regard to which 
more liberal rules ought to prevail. The result was that the mo- 
tion was overruled and the evidence admitted, whereupofi he 
gave the instructions set forth in your report, which were pre- 
pared by himself. I confess I do not see wherein the "univer- 
sally recognized principle of the law of contract" to which yoa 
advert is at all infringed upon by the decision of Judge Taney. 
It does not exempt the debtor from the necessity of ^* seeking 
out his creditor*' and paying him, but simply declares what shall 
be evidence of such payment, or of waiver of payment. 

I will further remark that it is not stated in the report that 
Judge Hallyburton was on the bench with Judge Taney, and 
concurred in his decision. This is the fact of the case. These 
omissions in the report doubtless arose from the fact that the 
case of Sellman ^ Son v. Dunn was decided several years ago, 
and the reporter not being present most probably at the trial, 
had to make the report from the papers actually filed in the 
cause. It seems to me that the law is and ought to be as it is 
decided to be by the Chief Justice and not as it is decided to be 
by the case in 3d Grat. Respectfully, ^^** 



NOTES AND QUERIES. 

Retainer, — It is the prevailing impression of the profession 
that the doctrine of retainer by a personal representative hag 
been in eflfect abolished by tlie recent Code of Virginia. It is 
said that the reason of this rule having ceased with the enact- 
ment of chap. 31, sec. 25, of the Code, the rule itself is virtu- 
tually abrogated. But is this so ? What, if it^be, is the mean- 
ing of the 6th section of chapter 213 of the Code, which reads : 
" Such committee njay sue and be sued, in respect to debts due 
to or by such convict, and any Other of the convict's estate, and 
^ull have the privilege of retaining for his own debt.'* 
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Bent — ^It will not bo out of placo tq remark hero, that the 
old law holding a lessee responsible for the rent of the promises, 
though the house burn down during his term, is yet the law of 
Virginia. The Revisers reported a section to abolish this rule ; 
but the legislature in its wisdom refused to take tills step, and 
struck out that portion of the section. 

Railroad Lines. — The language of the 4th section, chap. 66 
of the Code of Virginia, seems broad enough to include every 
possible case. ^^ Nor shall a company, under any provision in 
this chapter invade the dwelling-house of any free person, or 
any space within sixty feet thereof, without the consent of the 
owner.** There appears to be no restriction excepting out of its 
operation corporate towns. Yet, it is said, the Court of Appeals 
has decided that in the case of a company occupying with its 
works the streets of any town when the corporate authorities of 
the town have assented to such occupation, the owner of dwell- 
ing houses though they be within sixty feet of the line the road 
is to pass through, have no right to object under this section. 

Hints to Students, — Time, which sometimes hangs heavily 
upon the student's hands, might be profitably spent in taking up 
some special subject and tracing the current of judiqial decisions 
upon it. To illustrate — take up some work containing references 
to decisions upon injunctions — for example — Tate*s Digested In- 
dex and consult the authorities cited under that head, making a 
brief synopsis of each case. This would enlarge his knowledge 
of an interesting and important subject at the same time that it 
would quicken his intellect and improve his legal acumen. Or, 
to vary the exercise, the statement of facts in an actual case 
might, be extracted from the Reports and before reading the ar- 
gument of counsel or the decision of the Court, the student 
should hunt up the authorities and construct an argument of his 
own ; or if so inclined, he might venture to frame a written 
opinion on the actual case. The argument or opinion might 
then be contrasted or compared with the arguments and 
opinions actually made and delivered. By repeated trials of 
this kind, the confidence of the student in himself would be in- 
creased, and besides acquiring an amount of information of in- 
finite value to the lawyer, he would be fitting himself by these 
efforts for the real conflicts and occupations of the bar. Nor 
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should the siadent fear to make these efforts. While in many 
instances he would doubtless totally overlook the true points in 
the case, in many others his own argument or opinion would so 
exactly coincide with the argument and decision ag reported, as 
to excite a suspicion of plagiarism. Or yet further, to cultivate 
his familiarity with the reports and the names of actual cases 
with the principles they determine — ^the reports of the State 
might be read consecutively — beginning, if his period for study 
be limited, with the latest reports and going backward to the 
earlier. The advantage of this course would be to familiarize 
him with the decisions more immediately affecting the details of 
his practice, and more likely to be in accordance vdih the law as 
it there exists. 



BOOK NOTICES. 



Early History of the University of Virginia, as contained in the Let- 
• tera of Tkom&s Jefferson and Joseph C, Cabell^ kiikertdjunpublished^ with 
an Appendix, consisting of Mr. Jefferson's bill for a complete system of 
Edacation, and other illustrative Documents, a brief historical sketch of 
the University of Virginia and a biographical notice qf Joseph C. Cabell. 
J. W. Randolph. Richmond, Va. 1856. 

The volume we notice does not profess to be a history of the University 
of Virginia, but only to set forth the material from which such a history 
may be written. And what interesting material 1 

The letters of Jefferson and Cabell show what few of the present genera- 
tion are aware of, the trials and difficulties gone through vrith and overcome 
before the great work ihey had at heart was accomplished. Not many of 
those, who in our day, look with pride and satisfaction upon this noble in- 
stitution of learning in our midst, with its widely extended and well de- 
served reputation, can well understand how, in its inception, its originators 
labored " to enlighten the public mind, as to the need of a^ institution on 
a larger scale than had before been known among us, and commensurate 
vrith the growing wants of the community : to show how much we had 
suffered for the want of it : to conciliate rival interests or such as thought 
themselves likely to be injured : to allay the bitterness of ancient political 
animodities and quiet sectarian distrust : to stimulate the lukewarm and 
encourage the timid politician : to guide the willing and keep the friendly 
steadfast.'' All this is shown, and in a very interesting manner, through 
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the mediam of these letters. They show what untiring industry and an 
• unswerving purpose can accomplish, and how difficulties and embarrass- 
ments fade away before a determined piirposc. Tl^oy show more than this ; 
they give us a sort of every day insight into the times during which they 
were written, and politics, war and religion are discussed alongside of 
Science and literature. We regard the work as not only interesting but 
valuable, and commend it to the perusal of all who take an interest in the 
history of our State and its literature. 
We have one complaint to make of the book, the typography is miserable. 



CoMMSNTARiEs ON THE CoHMON Law, designed as introductory to Us Studf/, 
By Herbert Broom, M. A. Philadelphia : T. & J. W. Johnson & Co., 
Law Booksellers and Publishers, No. 197, Ghesnut Street. 1856. 

We are indebted to those enterprising and energetie publishers, Messrs. 
T. Jb J. W. Johnson of Philadelphia, among other favors, for a copy, of the 
work we notice ; and before we proceed to examine its claim to the conside- 
ration of the legal fraternity, we desire to say, for the benefit of our sub- 
scribers, that we kn^w these gentlemen to be well worthy of their patron- 
age and support. We say this, not because they are the only publishers 
north of Mason and Dixon's line who have furnished us with their works, 
but because from jsome acquaintance with their original rcrpublications, we 
know them to be of a sterling and standard order. Thus much for the 
publisherti. 

To those who have read and are familiar with '' Broom's Legal Maxims'' 
we need hardly recommend this second work of the author. The aim of 
the book i^ to present explanatory comments on the law, illustrated by 
cases, in sufficient number to enable the student to pursue the matter dis- 
cussed in detail, but without incumbering the text with unnecessary citOr 
tions. 

Such a work as this has long been a desideratum with the student, and it 
is principally for such that the unpretending volume before us has been 
pi'epared. The experienced practitioner will also find it a valuable assis- 
tant in the clearness with which principles and the exceptions to them are 
laid down and the aptness of the authorities laid -down in support of them. 
The experience of the author, who has for several years past, almost exclu- 
sively devoted himself to the delivery of lectures upon the leading branches 
and departments of the commop law renders the work particularly valu- 
able to the student. These commentaries are the result of his rcKcurch 
while engaged in tracing out its principles and indicating its practice. 
The elucidation of points of difficulty or interest, necessarily arising, 
in the preparation of his lectures, lends to the work a feature of im- 
portance which commends it to the profession. The first book treats of 
legal rights and remedies, the second of contractsrthc tliird of costs, and 
the fourth of criminal law. The author has excludc<l from consideration 
the law of Landlord and Tenant, in consequence of the recent appearance 
of the excellent elementary work, on that subject of the Mr. Smith, which 
we took occasion to notice in a former numljer. 
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LoxAt'B £xxcvTOM AVD Administratoks^ 

We iiaye been kindly farnished by thepflblfsher, A. Motns, of RiohinOnct, 
with a few of the earl j pitoofs of the new edition of Loixiax'ti Executprs and 
Administrfktoris, the first Tolumt9 of wh^dh we' are .aafUTed will be speedily 
forthcoming. With the former ^ditioh of this Work the legal fraternity 
throughout the land are familiar, jind the High appreciation, ih which it is 
held both by the bar and the bench; leate but little room' or necessity for 
commendation. The first edition of Jiidge Lomaz's work' was based iipon 
that stnlidard "Ettglish text book; Willlatas' IaLw of Ezcbntors, bht so modi- 
fied to suit the different practice and Amended laws iti the ITnited iStates as 
to maike U in reality an entirely new work. A new edition has become ne^ 
cessary, especially in Virginia, by the redent <im)^dmiettFts of the-, law Of 
Personal Bepresentatives by the Code of Yir^nia -and the modified, eon- 
strnctions p^ 1^ old law oa the subject made by the numerous decisions of 
the courts since-ttte issiiing of the first edition. 

To meei the requirements of the profsstiidn, ihe learned author lias with 
his usual care and precision incorporated into hir present woi^^ not only 
the modifications made by the Code» in the general law, but also the deci- 
sions of the Supreme Court'of Appeals of Virginia dpwQ'to and including 
the latest (the 12th) Tolufne Of Grattan's lUipbi^. 

We need not say how yery tnaferial an assisti^nt this work will be to the 
practising lawyer. The novel qu^tions as to the powers, rights, duties and" 
obligations of, and modes of proceeding by ahd agiLinst personiai represen- 
tatives, which are continually arising under the new lawrender such a work 
invaluable to the practitioner as a text boolL of reference aod. ajithority. 
The long experience of the venerable author upon the bench, his extensive 
learning and the wiell known accuracy of His judgment, will render his 
opinions upon the numerous .questions ahd difficulties of construction, of 
which we have spoken, o^ great importance and real interest to the profes- 
sion. 

We look forward with pleasure to the speedy forthcoming of the work. 



Thb Monthly Law Rbporter. Boston : Published by Crosby, Nichols & 

Co. Edited by John Lowell. 

We have inadvertently neglected heretofore to nojdce the receptidn of this 
well conducted legal periodical. 

It is always a welcome visitor to our table, and we cordially acknowledge 
our indebtedness to it for occasional interesting additions to our columns. 
Furthermore, wo will add, as a compliment which will be appreciated by 
the Southern Bar, that although we have examined its contents regularly, 
with care, as coming from, Yankee-land, we have found nothing which could 
'' qfietid the most fastidious taste.'' 

This is one of the many evidences of the conservatism of the legal fra- 
ternity throughout the Union, and it is pleasant to the sight. The Repor^ 
ter is gotten up in the u'ual good style of the Boston publishers,, and con- 
tains an interesting and valuable variety of decisions and original essays 
upon legal topics. 
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